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MR. KONKOL: I make a motion that we accept the formal 
decision of Wind in the Willows. A copy of said decision 
is attached and made part of the minutes. 

MR. NUGENT: I'll second it. 

ROLL CALL: 

Mr. Torley 
Mr. Konko1 
Mr. Tanner 
Mr. Nugent 
Mr. Fenwick 

Aye 
Aye 
Aye 
Aye 
Aye 

Being that there was no further business to come before 
the Board a motion was made to adjourn the meeting by 
Mr. Nugent seconded by Mr. Tanner and approved by the 
Board." 

Respectfully submitted; 

Fjrances Sullivan 
Stenographer 
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ZONING BOARD OF APPEALS 
TOWN OF NEW WINDSOR 

In the Matter of the Application of 

WIND IN THE WILLOWS, INC. and 
ESTATE OF GERALDINE CARFORA. 

#90-38. 

•X 

DECISION INTERPRETING THE 
ZONING LOCAL LAW OF THE 
TOWN OF NEW WINDSOR, 
SEC. 48-9, TABLE OF USE/ 
BULK REGULATIONS, PLANNED 
INDUSTRIAL (PI) ZONING 
DISTRICT - COLUMN A, USE 1, 
AND DENYING AREA VARIANCES. 

WHEREAS, the applicants, WIND IN THE WILLOWS, INC. of P. O. Box 
332, Newburgh, N. Y. 12550, and the ESTATE OF GERALDINE CARFORA, % 
Daniel J. Bloom, Esq. of Bloom & Bloom, P. C , 530 Blooming Grove 
Turnpike, P. 0. Box 4323, New Windsor, N. Y. 12553, prospective 
purchaser and owner, respectively, have made application before the 
Zoning Board of Appealis for an interpretation of the Zoning Local Law 
of the Town of New Windsor, Section 48-9, Table of Use/Bulk 
Regulations, Planned Industrial (PI) Zoning District, Column A, Use 1, 
to classify the use proposed by WIND IN THE WILLOWS, INC. as a 
"professional business", thereunder, and, if the said proposed use is 
interpreted to be permitted as of right, then a further application 
for the following area variances: (1) 11,265 sg. ft. lot area, (2) 
10.7 ft. front yard, (3) 7 ft. front yard, and (4) 2 ft. 3 in. maximum 
building height; and 

WHEREAS, a public hearing was held on the 10th day of June, 1991 
before the Zoning Board of Appeals at the Town Hall, New Windsor, New 
York; and 

WHEREAS, the applicants were represented at said public hearing 
by Calais Guglielmi, the Executive Director of WIND IN THE WILLOWS, 
INC., and by its attorney, Kevin T. Dowd, Esq. of Drake, Sommers, 
Loeb, Tarshis and Catania, P.C., in support of the application; and 

WHEREAS, the public hearing was attended by a number of 
spectators (including one of the heirs of the late Geraldine Carfora 
and the husband of said heir) who spoke of the great need for day care 
centers, and many of them spoke in favor of the interpretation 
requested by the applicants, and by one spectator who said she had 
reservations about the financial ability of the applicants to make the 
necessary improvements to the building to comply with the applicable 
codes, and by another spectator who opposed the location of a day care 
center on this site, and in this building, due to hazards related to 
fire, parking and the proximity to a major road intersection; and 

WHEREAS, the applicants' attorney submitted a Memorandum of Law, 
copies of statutes and of reported decisions of a number of court 
cases; and 

WHEREAS, the applicants submitted a number of letters from 
elected officials, Cornell Cooperative Extension, United Way, and 
employers whose employees indicated a need for day care in support of 



the application; and 

WHEREAS, the Zoning Board of Appeals received and filed 
correspondence from Robert F. Rodgers, CCA, Fire Inspector, dated 
October 30, 1990 rejecting the applicants' site plan on the grounds 
that the occupancy groups proposed by the applicants were not 
permitted to occupy a three-story structure of Type 5b construction; 
as well as from Walter Koury, Chief of Police, dated December 10, 1990 
summerizing the number of traffic accidents involving property damage 
and personal injury at intersections out on roads in the immediate 
areas of the site during 1988, 1989 and 1990 to the date thereof; and 

WHEREAS, one of the spectators submitted a proposed model zoning 
code, concerning child care centers, prepared by the Rockland County 
Planning Office; and 

WHEREAS, the Town of New Windsor Building Inspector stated that 
there are two existing day care centers in the Town of New Windsor at 
the present time, and a third day care center that is in the process 
of opening now; and 

WHEREAS, the Zoning Board of Appeals of the Town of New Windsor 
makes the following findings of fact in this matter: 

1. The notice of public hearing was duly sent to residents and 
businesses as prescribed by law and published in The Sentinel, also as 
required by law. 

2. At the outset of the public hearing it appeared that the list 
of property owners which the applicant obtained from the Tovn 
Assessor's office included a note to the effect that the 500 ft. 
radius from the lot lines of the subject property included property in 
the City of Newburgh. The applicants did not separately obtain a list 
of property owners within the City of Newburgh whose property was 
located within such 500 ft. radius and thus such property owners 
within the City of Newburgh were not given notice by mail of the 
public hearing. 

3. The Zoning Board of Appeals finds that the Zoning Local Law o 
the Town of New Windsor, Section 48-34(A) requires notice of the 
public hearing to be given by mail to all owners of property which lie 
within 500 ft. of any lot line of the property for which relief is 
sought. The said provision, at Section 48-34(A)(l), requires that the 
names of said owners shall be taken from the last completed tax roll 
of the Town (which necessarily would exclude property owners within 
the City of Newburgh). 

4. Without deciding under the foregoing provisions of the Zoning 
Local Law whether notice to such property owners within the City of 
Newburgh and within the 500 ft. radius is required, or alternatively, 
is not required since their names are not contained on the Town's tax 
roll, it is the finding oi! this Board, pursuant tc the Zoning Local 
Law of the Town of New Windsor, Section 48-34(A)(2), that, since due 
notice has been published in The Sentinel, and since notice of the 
public hearing was given by mail to all property owners within the 
Town within the 500 ft, radius, that such notice has been substantial 
compliance with the notice requirements, even if such notice was not 



in exact conformance therewith, and thus shall not be deemed to 
invalidate any action taken by this Board on this application. 

5. The evidence presented at the public hearing indicated a 
general need for day care centers. It must be presumed that said need 
is being met, at least in part, by the two existing, and one 
soon-to-be-opened, day care centers. The Board accepts the general 
need for day care centers and notes that said need is being met, at 
least in part, within the bounds of the Town of New Windsor at the 
present time. 

6. However, the issue before this Board s not the general need 
for day care centers. If that general need is not being adequately 
addressed within the bounds of the Town of New Windsor, the issue 
should be presented to the Town Board. It is the Town Board which can 
best assess that general need, and, if warranted, address it through 
appropriate legislative action. 

7. The limited issue before this Board is whether the 
applicants' proposed use can be classified under the uses permitted by 
right in Column A, Use 1 of the Table of Use/Bulk Regulations for the 
Planned Industrial (PI) Zoning District. 

8. In deciding upon the interpretation requested by the 
applicants, this Board is mindful of the mandate contained in the 
Zoning Local Law of the Town of New Windsor, Section 48-34(F), as 
follows: 

All the provisions of this local law relating to the 
Board of Appeals shall be strictly construed. Said Board 
as a body of limited jurisdiction, shall act in full 
conformity with all provisions of law and of this local 
law in compliance with all limitations contained therein. 

9. The Zoning Local Law of the Town of New Windsor, Section 
48-9, Table of Use/Bulk Regulations, Planned Industrial (PI), Zoning 
District, Column A, Use 1, provides: 

Uses Permitted by Right 
1. Professional business, executive and 

administrative offices and buildings^ 

10. It is the finding of this Board, in interpreting Column A, 
Use 1 above that the uses permitted by right are "offices and 
buildings". The Board further finds that the words "professional 
business, executive and administrative," are all used to modify the 
permitted uses - "offices and buildings". 

11. This interpretation is consistent with other uses permitted 
by right in Column A. Permitted uses 2 and 3 in Column A each list 
"Businesses" (emphasis supplied) of a certain type as the permitted 
use. 

12. If the Town Board had intended "professional business" to be 
a use permitted by right, in and of itself, consistency would require 
that it be plural, and be set off from the balance of the phrase with 
the conjunction "and" as follows: 



1. Professional businesses and executive and 
administrative offices and buildings (emphasis 
supplied for additions to the Zoning Local Law, 
as enacted). 

13. Thus the Board finds that the applicants have the burden of 
establishing not merely that their proposed use is a "professional 
business", but that their proposed use falls within the purview of the 
Town Board in listing users permitted by right as "professional 
business, executive and administrative offices and buildings". 

14. The importance of making this distinction is that it helps 
clarify, in this Board's view, just what was the intent of the Town 
Board in adopting this provision of the Zoning Local Law. If 
"professional business", an undefined term, were in and of itself a 
use permitted by right, that creates in the mind's eye a different 
picture from that conjured up for "professional business, executive 
and administrative offices and buildings" - taken as a whole, as uses 
permitted by right. 

15. The applicant, WIND IN THE WILLOWS, INC. proposes to use the 
site for a day care center, which will be licensed for 78 children but 
which Ms. Guglielmi stated will operate with 64 to 74 children, and 
will include a pre-school nursery-or-kindergarten-type-of-class for 5 
year-old children, although it will not be a school. The day care 
center will be licensed by the Department of Social Services. It will 
not be licensed or registered by the Education Department since the 
said applicant believes it to be an "exempt school" under the 
provisions of Education Law, Section 5001(2)(b). 

16. The said applicant proposes to staff the day-care center with 
22 people including one nurse practitioner, one on-call pediatrician 
(not on the premises), one licensed practical nurse, three nursing 
assistants, one head teacher (who is a certified kindergarten 
teacher), and three teachers who are certified child care providers. 
It would appear that some 9 or 10 of these staff members are 
"professional people, given a broad interpretation of the word 
"professional". However, this Board does not find that a person 
serving in the capacity of a "nanny", as Ms. Guglielmi refers to her 
staff members, is necessarily a "professional" person. Similarly, 
although day care involves disciplines which are "professional", this 
Board does not find that day care on balance is a "professional" 
activity. 

17. The said applicant proposes to open its day care center at 
6:00 a.m. and close it at 6:00 or 6:45 p.m. and will accept children 
from age 12 weeks through 12 years old. 

18. The said applicant urges upon this Board the proposition in 
that the child care staff are professionals. In partial support of 
this position, the applicant cites the definition of "home 
professional office" from Zoning Local Law Section 48-37, which 
provides in part as follows: 

HOME PROFESSIONAL OFFICE - Any gainful service ^ 
occupation . . . . Permissible "home professional 
offices" include but are not limited to the 
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following: offices of a clergyman, lawyer, 
physician, dentist, architect, engineer or 
accountant; and other instructon limited to 
teaching with music, dancing and the like. 

19. Although not binding here, this definition does provide this 
Board with some guidance. One thread which sews through all the cited 
"professions" is that the patient, client or student typically comes 
to the professional for a limited period of time for examination, 
consultation or instruction and then leaves. This same aspect of the 
patient or client coming to the professional for a limited period of 
time for drug abuse counseling, and then leaving, also applies to the 
facts of the case of Taylor v. Foley, 122 App. Div.2d 205, 505 
N.Y.S.2d 166 (2d Dept. 1986) cited by the applicant. 

20. The Board finds a fundamental difference between such 
professional businesses, in which patients, clients or students come 
to a "professional" for a limited period of time for examination, 
counseling or instruction, and then leave, and the applicants' day 
care center which, by its nature, entails children coming and staying 
for long periods of time upon the applicants' premises. 

21. The Board finds that the intensity of use of premises used 
for "professional business, executive and administrative office and 
buildings" was intended by the Town Board to be similar. Certainly 
all such offices and buildings could be expected to have patients, 
clients, students, customers and visitors coming and going. The only 
people who typically would be on the premises every day, day after 
day, would be the principals, officers or employees. The visitors 
would be continually changing and they would stay for limited periods 
of time. In the case of a day care center, the fundamental difference 
is that the children, i.e. those analgous to patients, clients or 
customers would not be continually changing but basically the same 
group of children would come and stay at the premises for relatively 
long periods of time up to an entire day, every day, day after day. 

22. Due to the different intensity of use of premises made by a 
day care center compared to "professional business, executive and 
administrative offices and buildings", and especially the intense use 
by young children in a day care center, this Board finds that the 
health, safety and welfare issues which arise from the said uses are 
substantially different. Because of these substantial differences 
this Board finds that the Town Board would not necessarily have 
equated a day care center use with a use for "professional business, 
executive and administration offices and buildings", because 
substantially different parameters for fire and emergency vehicle 
access, traffic congestion, and impact on governmental facilities, as 
well as the health, safety and welfare considerations of the users of 
the building would apply. 

23. This Board was most concerned by the correspondence from Fire 
Inspector Rodgers rejecting the applicants' site plan and from Chief 
of Police Koury listing an average of approximately 15.7 traffic 
accidents per year in the immediate area of the applicants' site. 

24. Considering the applicants' proposed use as a whole, and 
considering the health, safety and welfare issues which arise upon 



placing 64 to 74 (and up to 78) children in a building of 5,004 + sq. 
ft. floor area, located in the Planned Industrial (PI) Zoning 
District, it is the finding of this Board that such use is 
substantially different from the uses permitted by right, envisioned 
by the Town Board, when it was determined to allow "professional 
business, executive and administrative offices and buildings" therein. 

25. The applicants have urged this Board to interpret the Zoning 
Local Law favorably to their proposal on the grounds that New York 
State public policy, as expressed in Social Services Law Section 
410-d, encourages the construction and equipment of day care 
facilities. 

26. While the Board recognizes and agrees with the stated public 
policy, the Board does not find that said policy pre-empts the Zoning 
Board of Appeals from interpreting the Zoning Local Laws according to 
all applicable provisions of New York State Law and of the Zoning 
Local Law itself. 

27. The Board finds that the provisions of Social Services Law 
Section 390(12) do constitute a state pre-emption in the area of home 
day care. People v. Town of Clarkstown, 160 App.Div.2d 17, 559 
N.Y.S.2d 736 (2d Dept. 1990). 

28. The Board does not find, and the applicants' attorney was 
unable to cite the Board to any case analgous to the Town of 
Clarkstown case supra which constitutes a similar state pre-emption in 
the area of day care facilities other than in homes, pursuant to 
Social Services Law Section 410-d. The Board finds that there is no 
state pre-emption of regulations of non-home day care facilities 
pursuant to Social Services Law Section 410-d. 

29. In the absence of a state pre-emption governing the present 
application, it is the finding of this Board that the foregoing 
intepretation is within the power of this Board, and does not 
contravene the New York State public policy contained in Social 
Services Law Section 410-d. 

30. Since the applicants' proposed use of the premises was 
interpreted by the Board as one which is not a use permitted by right, 
the applicants did not proceed with their application for area 
variances, and offered no evidence at the public hearing in support 
thereof. 

31. It is the finding of this Board that the applicants abandoned 
their application for area variances as moot. 

WHEREAS, the Zoning Board of Appeals of the Town of New Windsor 
makes the following conclusions of law in this matter: 

1. The proposed use of the site as a day care center is not 
interpreted as a use permitted by right, to wit, it is not included 
within "professional business, executive and administrative offices 
and buildings" as contained in the Zoning Local Law of the Town of New 
Windsor, Section 48-9, Table of Use/Bulk Regulations, Planned 
Industrial (PI) Zoning District, Column A, Use 1. 
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2. The area variances requested by the applicants are denied as 
moot. 

NOW, THEREFORE, BE IT 

RESOLVED, that the Zoning Board of Appeals of the Town of New 
Windsor INTERPRET the Zoning Local Law of the Town of New Windsor 
Section 48-9, Table of Use/Bulk Regulations, Planned Industrial (PI) 
Zoning District, Column A, Use 1 as not including the proposed use of 
the site as a day care center within the use permitted by right 
thereunder as a "professional business, executive and administrative 
of f iceis and buildings" . 

BE IT FURTHER 

RESOLVED, that the Zoning Board of Appeals of the Town of New 
Windsor DENY as moot the area variances requested by the applicants. 

BE IT FURTHER 

RESOLVED, that the Secretary of the Zoning Board of Appeals of 
the Town of New Windsor transmit a copy of the decision to the Town 
Clerk, Town Planning Board and the applicant. 

.yp-

Dated: July 8, 1991 

(ZBA DISK#6-070891.) 

Chaiman y 

«;, 
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Care^ Licensing Unit •':'•" .:~:^^i^•^-^rF'S^f/f."' '' -" /J '''•'% 
;ĥ '̂  Metropolitan Regional Office ' -,' • ' 1''•''S'-:'fjy^' ^' ' -''' ''̂*''' 

MATERIAL TO BE SUBMITTED FOR LICENSING.iv ̂. 

.';. '7'Ŝ M ''̂-̂'- The process of'• licensing of the day care center will also include on-site study by 
;'•, .'• this Department's Representatives. This study will consist of review.and evalua­

tion of the total day care operation, records maintained by the day care center and 
;..;( other pertinent fa'ctors as deemed necessary to determine compliance with this De-
'.,• partment's Day Care Regulations. . , - , , . . , '.-.'. 

D 

^ 

1. Application for PERMIT -completed, signed and dated. 

2! Description of BUILDING: -'I- - '̂' 

A. floor plan of entire building (can be drawn on 8h by 11 paper) indicating 
planned occupancy or use of all areas. 

B. measurements of all space to be used for day care. 

C. plumbing fixtures such as toilets, sinks and drinking fountains. 

D. label use of all rooms in day care center. 

E. indicate ages of .children planned for each classroom. 

F. plan of out-of-door play area, measurements of same, its location in 
relation to the building. 

G. evidence of boiler inspection within 1 year, for steam or hot water 
heating system. Done by New York State Labor Department,. Bureau of 
Boiler .Inspections, or by boiler insurance company. 

H. when water supply is private, report of laboratory test indicating 
safe bacteriological content. May be obtained from Health Department 

3. Copies of local approvals: 

A. /BUILDING!, ,. 

" B."' FIRE' "}'- " - •• 

-' C. HEALTH;.'i '̂  . ' . ' . • . . 

D.""lf food'is transported. Health Department approvals of means of 
tra!nsp6rting- food. 

'i-' •'•'• " ^ ' . . . . . • ' ' 

• E.'. ZONING/departments • 
* - . • • : "M ̂  - • . • 

4. Evidence of>AUTOMATIC FIRE ALARM DETECTION system to be approved by. this • • 
•. Department and'local Fire. Department. EVIDENCE OF testing to indicate good 

working order. '•May be done by Local Fire Department in the course of their 
- general' inspection or.insurance company. . .••"••• 

jA. If you have a sprinkler system, submit evidence it has been tested 
and is in'good working order. The sprinkler system may be tested 
by local Fiife Department, sprinkler alarm maintenance co. or a plumber. 

5. Description of FIRE DRILL PLAN and plan for emergency evacuation showing 
two alternate means of exiting from each'classroom, • • ' 

6. Compliance with the requirements of this Department's fire/safety 
representative. 



^j^^, _ ; .; -j.̂ ..̂ .̂. ,̂_. ^-^.^^ .JU.,..Purposes, goals, and focus^of program. . .• ;.,̂;.f.%..,;,.,,,; .. - ,J^ 
\ Wr':{'-: 

r.-„. 
•->^- • <'j /, 

^^^-.I'B.J^J^IkJu^tion philnsoply.Ihcbrpqratied. in jjrogram. •, l^^ ..̂,̂  ,:.,•:;-'.•.;.'. 

&• • A . PROGRAM CONTENT and curriculum with a descilptibii of all deVelopraental 
,' ' activities offered to the children. 

•B. HOURS of, operation . ,'. ̂ .; • • •>.'" ' 

C. SCHEDULES of an average day for each group of children. " ..' 

D. Description of SPECIAL PROVISIONS if the program serves children: 

1. "under three years of age (see Regulations) 

2. or school age children (see Regulations) . . -

9» Description of HEALTH PLAN as outlined in the Regulations. Include resources 
used for hearing, visual, dental and other testing services, and provisions 
for emergency Health Services. 

. Please include the foUo^ting in your emergency treatment plan: 

1. X)7ho vd.ll call the ambulance ? 

2. who do you call to get an" ambulance ? (fire department, ~̂  
police department, etc. ?) ^ 

/ ' • • • ' . ' . : 

• • 3. who l̂ d.ll call the parent ? ' -

4. who vdll accompany child in' the ambulance ? 

5«. . who vd.ll be responsible for bringing child* s medical record and 
emergency medical treatment agreement, signed by the parent, to the 
hospital with the child ? 

. For'-jovr' general Health Plan, please relate to items under Health Services 
• • in the:Day.Care Regulations' of New York State Department of Social Services, 

page'22 and page 23. . , '. :' 

10. A.description of a program Vfhereby PARENT (S) or C A R E T A K E R / R E L A T I V B ( S ) • 
. are provided the opportunity to 

• • . : • • • • : • • . ' % ^ : . ' • ' > ' ' > U . ' - , . • • • • ' , . ' . • - • • • • - ' • • . . • • . 

,..'jf''-. .••.'.,:. ̂.,-; A.;,-:at.times mutually convenient, observe the center's program; 

';•••• 'B* - be informed about the center's program and p o H c y j . ';-; 
C. regularly observe their children and meet vath caregivers; 

/ . • ) • • • • \ ^ 

D. exchange information about t h e i r chiljiren vrlth^the caregivers; and 
• • • • ^ • - : ' , . ^ •• • . • • • . " " ^ • 

E. paarticipate in parent or caretaker / re la t ive conferences 'at , least 
on a, semi-annual bas is . 

vd.ll
vd.ll


•V:'t* 

m 

•••^f.^A:n^V^: 
E. For'the person who i s to b^ the Director of the day. caire center: 

'•* . 1 . A statement or summary,;of applicant's employment history, 
including but not limited to any relevant child-caring 

y _. .. -. experiejice ; . , ; . ' , ../.•;•,>. ^ • .; .••-,;.•'.-.;'|;.'.;:;A;̂ iN. •;.;•-'•• • '" 

2. Names., addresses; and where available,' telephone numbers of 

,,,.,,. ._̂ ,.,.̂ ...--, .̂ ._. J and meals;;fortM^^^w^eIck^ and , : v. 
^^^^M0f^^ii^^'fi^^^'signed By''nutritionist.\^If:mea-ls ar^';;ribtrprepar^^w1 thi • • '/S 

•l^^'V^'-J^- PERSONNEL:, ' -y.^V /".;;;. I;/̂ îû ^̂ ^ 

?'l-?"3: ;; ;/ A. Personnel policies and. practices J- such,.as hi ring, arid firing, 
/"^'^-y";'.: ' procedures, vacation^ sick leave,, etc.—r^T.://" 

r'lK'-' ; • K. Job descriptions for each position including the Director . 

C. Education and experience required for each position including 
;-, • • .; the Director •.• .-.,••- .,,.. • •-• ^^^. .:;,.-, ..̂ -̂:,:.,: .; 

• - • > ' . , " ' • • ~ • . ' . \ K , ._,,..J.,:,',,,,/.•, _ 

D. Procedure, for obtaining the following regarding applicants for 
employment or volunteer services: ,. f- , .̂ ; 

;.,.:., ;iV) - !• set for.th, his or her. employment; hi story 

2. provide personal references 

3. provide, employment references 
(if applicant has been employed before). 

4. obtain a signed sworn statement indicating whether, 
to the bes.t of his or her knowledge, he or she has 
ever been convicted of a crime in this State or any 
other jurisdiction. This need not be notorized. 

^ We. suggest the following format: 

Have you ever been convicted of a crime (felony or 

." f.̂:;-;. ••' '••:• ,-, misdemeanor). 

,;;]';•• :• ;•' "••• ' o'f ci"y nature? Yes No ' •> 

If yes, please describe and explain on a separate sheet 

' Signature • "''• bate ""• '•'•''•- :'••-""'-'• '. 

!s"i;̂ '̂:̂ rv̂ - ••:'•>-y'^i:^.'~'<^.^-^<••••-'"•• ' , ̂ ' Names., addresses, and where available, telephone numoers or 
•î pl̂ î !'̂  '•̂ r'̂ '̂ Ŝ '"-̂  ;̂ :>-r. •;'• references, who can verify the.^"applicant'.S;^employrne.nt history, 
'i4M^'^.-r! \ • '• '•:•:'''-'"-V \ :;:• ' '.-.'••'• ^ " "work'record and nual if irati oris •.'''"; ;̂• .- ••':•.>' -•v.-.̂ i-: work record and qualtfications.•.;;,,. 

3. Names, addresses" and telephone numbers of'at least two personal 
references, other than relatives, who can attest to the applicant 
character, habits, reputation and personal qualifications, 

4. A signed sworned statement indicating whethei^',-to' the.best of his 
or her knowledge, he or she has ever been.convicted of a crime in 
this State or any other jurisdiction. This need not be notorized^ 



^^0::)l..^r^ ™';̂^̂^ ''If^P^'^^^i^^^^^^ 

'' ' Rave you ever been convicted "of a crime (felony or misdemeanor) 

o f any nature? 

'•i r'r^ •Yes^^"' '''''' '' '' No '''-^^^^'n^' ''"̂ * - ' 

I f yesy please describe and explain on a separate sheet. 

. Signature Date 

F. Complete the staff l i s t form for all including: Volunteers, 
secretary, etc. 

G. Description of function of volunteers, i f used in center 

H,\ Names,'addresses^V telephone numbers of current principal of f icers 
and members." ' . 

13. Description of STAFF DEVELOPMENT program: 

A. Pattern of supervtston for s ta f f in center by director or 
responsible person 

B:.. schedule and content of in-service training for s t a f f for coming 
year 

C. use of outside, resources (workshops, conferences, college courses)f ^ 
for coming year -

14. Sample copy of a l l FORMS used i.n day care center: (see page 5) 

AT Application forms for admission of child care including background 
.•• ••,;..;.'.,: \ information ,-, ••,:;;\;v-'i:.̂ ;}V.;'.V-;. • •• •'• 

\ rvBlOMedlcal and DentaT^^ î̂  

C. Medical forms for staf f * - . 

/ ^ D. ^ Agreements with parents with a place for the i r signature for: 
S r> I 

, 1. permission for emergency medical treatment 

2. field trips "*'"̂  

"̂̂  3.̂ ' fees ' ' ' ' • 

4."'''nameSv of people'who may pick up child ^ > 

5.'' responsibility for child enroute to and from center 

6, [ transportation 



yglMiVSj » 

'Wdffulli. 
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wAi« '^ 

;f-»^>noi D^'-dT 

?• policy statement describing responsibilities of parent and 
center. Also include: ^ . ^ .̂ . ^ î *, > .^ 

a. policy regarding admission • • I j 

13 

^"-. I / " -.'bw^'-"'actions 1 center vdli take'i^^^ 
" as scheduled.^ •. ;'• .̂ ••̂ •-v.. ."•.̂ .rV̂ ^̂ '-M-'--.̂ ^̂  

c* food service arrangements (must be in compliance vdth A18.13) 

'"' ' ;d..'program to be provided (activities^: to?be: provided to children) 

E» Attendance forms .'.;:• . . . J...' ;: ;> i;;ii:br;:'-i.h::' ' 

F. Pire Drills fbrmŝ *- .• :^x;l x^::yl/^i-ll. S'^ 

If you need the following State forms > - . . . . 

DSS-243 Medical History - Day Care Center Staff Member . 
DSS-739 Medical Report of a Day Care Child 
DSS-791 Order for Day Care Forms " . 
DSS-792 Day Care Registration Card 
DSS-2296 Application for Renewal of Day Care Center Permit 
DSS-2530 Day Care Daily Attendance Record 
DSS-2682 Report of Monthly lire Drills 

Please use enclosed order card. For information, please call (toll free number) 
800-3A2--3715. You may speak to I4r. Ron Platner v;ho is in charge,of our 
form department. 

15.-. When. TRANSPORTATION is provided by the day care center, evidence of approval of 
/inspection of vehicle and compliance xd.th all rules of the State Department of 
Transportation. If you have questions on hov; to obtain the appropriate 
approval, you may contact:,. 

,. \ .; Nevf York State Department of Transportation 
• -̂  •' ' •' Room 8446 Carrier Safty 

# 2 Vforld Trade Center 
New York, New York 10047 

-̂  .,:...-.....̂  Telephone.^ (212) 938 3346or 3326 

16. r, BUDGEST: Itemized income and expenses on annual basis relative to specific 
number of children. Sources of income to be Verified.. Breakdovai of , 
salaries for all personnel. 

17» 'Proof of acquisition of GENERAL LLABILITY INSURANCE. 

18. • VJhen the day care center is owned by an individual or partners usiag a' business 
name,' copy of CERTIFICATE OF DOING BUSINESS under an assumed aiame (obtained 
from the county clerk). . ' • 

For information concerning requirements for an incorporated day care center, 
please contact .the Day Care licensing Unit. 

N.B. • Keep copies of all the above documentation. The center is required to adhere 
to them to remain in compliance vdth our Regulations. 

*Note: State forms must bs used for staff medicals and fire drills. 



Day care center must have the forms listed below on file at the center* These forms 
vdll be reviewed prior to licensing. *̂̂  

Pire Drill records - must be kept monthly - State Forms DSS 2682 must, be used -
see attached order card " , ^ , 

For each child; ,̂ 

* 1 . Application Form xdth baclcground informationy physician* s name and telephc 
'fth.U-;̂ :r'-;r?; b^sjlv'rvnu^ can be reached, name, 

adcJress, telephone number of alternate responsible person, name, address 
bioTthdate of child, special needs of child. , . 

*2» Medical form. - '••! 
I *3» Attendance forms. , .. ^ . . , 

i 4» Dental form. .̂»';' 

5» : Agreements''idth'parents: '-' , ,. . 
a. Permission for emergency medical treatment. 
b. Field trips • -

••'••'c. ; F e e s - - '•••-• • ' • W r . ' , ':•' 
d. Responsibility for child enroute to and from center. 
e. People who may pick up child. 
f. Transportation 
g. Policy Statement -

The follovdng are samples of agreements ^dth parents that the center must have on f- ^' 
£. I give permission for the (Name of Center) to seek emergency 
""medical treatment-for my child, (Name of Child), in the event 

that I cannot'be contacted^ immediately. 

^ Parents signature 
b. t give permission for'iry child, (Name of Child), to participate 

in field trips which (Name, of Center) conducts. 

•\ Parents signature 
£• ' I agree to pay the sum of-'-• •••'•-• '•••• ••••:' Dollars per (day, month, 

HVeek, etc.) to the (Name of Center) for day care. 

• ' -' ,y:.',.,.;. :.. Parents signature 
dl. I assume full responsibility for my child ehroube to and from 

the day .care center. ; , - • 

Parents signature 

or I agree to allow the (Name of Center) to transport my child to 
and from the center. I assume full responsibility i'or my child from'my home 
to the transporting vehicle and vice versa. 



jM^'f:-.-'- ' '''• . . 5-';.", ' . 

Sf 

jB, The following people are allowed to pick up my child if I am unable 
to do so; 1. 2. 3. _:_ 

Parents signature 

^. The following responsibilities of parent and the day care center 
"are the policies of (Name of Center) 

. Vv 6 y ;: V - Desb^^ will take if child is not picked up as 
:"-.'•,'; '-:,'' scheduled.;-- "'[ ", ^ • 

-Describe food service arrangements (either Center provides it 
directly;, or has contracted with a caterer to do so) 

- Describe Center's program (activities to be provided to children) 
- Any other policies you may with to describe 

:/-'•: Parents signature 

parents may sign once at bottom of page if all agreements are listed 
consecutively on the same page. 

For" All Staff and Volunteers; Annual medical and TB test -- State Forms must 
be used for staff medicals - see attached order card 

*State Forms are available, use is optional - see attached order card 



^ ^ Macbeth* 
Vl' 

Division of 
Kollmorgen Instruments Corporation 

September 10, 1990 

Ms. Calais Guglilmi 
The Wind In The Willows 
Three Winona Avenue 
Newburgh, N.Y. 12550 

Dear Calais: 

After meeting with you, we are quite excited at having 
a new day care center within close proximity to Macbeth. 
During the last two years, we have lost many associates 
because they have not been able to find adequate child care 
in the Newburgh area. 

I look forward to working with you in helping us retain 
our valuable trained workforce through your child care service. 

Sincerely, 

)o^^^^L^ 
Peter G. Stephan 
Director of Human Resources 

PCS:tb 

^ ^ 
£ Star A¥f§it/For ExfiOfts-^ 19K 

LittleBrlttlnRoiol.P.0.60x230. Newburgh. New York 1255051 IS • Telephone: (914) 565-7660 • Telex: 131406 • FAX(914)561-0267 
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UnlbedW^y 
of Orange County 

4 Matthews Street, Suite 304 
P.O. Box 928 
Goshen, NY 10924 
Phone (914)294-5100 

561-0137 
856-0754 

FAX (914)294-1419 

June 10, 1991 

Calais Guglielmi, Executive Director 
Wind in the Willows Child Care Center 
P. 0. Box 332 
Newburgh, New York 12550 

Dear Ms. Guglielmi: 

As we discussed, affordable, quality day care is one of the major unmet needs 
in Orange County. Of the nine day care centers we currently fimd, most have 
waiting lists and others have only a few openings in limited are groups. Day 
care for infants is especially difficult for parents to locate. 

As you are aware, the Newburgh/New Windsor area currently has only two 
non-profit day care centers available to the general public. Attendance at 
Newburgh Day Nursery is limited by family income and has a waiting list. 
Kindercollege at the Newburgh Extension of Orange County Community College 
currently does not provide full-time care in the summers which makes it 
inappropriate for many working families. 

Beginning a day care center is a demanding and expensive proposition. You are 
to be commended that your agency has secured funding that should enable you to 
renovate and furnish your center, and that you have developed your curriculum 
and staffing plans. Also important is that scholarships will be available for 
some families who cannot afford the regular fees. 

We hope your center will be able to begin operations soon to help meet this 
vital need. 

Sincerely, 

Dorothy AV/Naylor 
Director of Allocations 

DAN 

HI unii^a V/.1V •'! - i w r . .i\'(:,> • • ''.y•••;>r•'f:v:.'.^•^i'Si-:;V•'fl••:r;r:^:lU^i "';> <.V-;r^K"?»iA/vv.-'^V;''f .^^ni'^or'-'J-.O ^:J/(?';^?^Cf?i§•;^^^^ 



EDUCATION LAW §5001 

retroactive to Apr. 1, 1987, redesignated 
former cl. (viii) as (vi). 

Subd. 5, par. c. L.1987, c. 810, § 16, 
eff. Aug. 7, 1987, retroactive to Apr. 1, 
1987, deleted provisions whereby work 
experience provided under this chapter 
would not be construed as a job or em­
ployment 
. Subd. 7, par. a. L.1987, c. 810, § 17, 
eff. Aug. 7, 1987, retroactive to Apr. 1, 
1987, in sentence beginning "Agencies 
or organizations" substituted "work try-
out" for "employment". 

Subd. 7, par. b, opening subpar. 
L.1987, c. 810, § 17, eff. Aug. 7, 1987, 
retroactive to Apr. 1, 1987, in sentence 
beginning "The remaining funds" substi­
tuted "utilized" for "utilizied"; and in 
sentence beginning "Eligible agencies 
and" inserted "and training". 

Subd. 7, par. c. L.1987, c. 810, § 17, 
eff. Aug. 7, 1987, retroactive to Apr. 1, 
1987, m sentence beginning "Employ­
ment and training" inserted "and train­
ing", and substituted "work tryout expe­

rience" for "tryout employment experi­
ence". 

Effective Date of Amendment by 
L.1988, c. 53; Expiration. Amendment 
by L.1988, c. 53, §§ 53 to 56, effective 
May 2, 1988, retroactive to Jan. 1, 1988, 
and to expire June 30,1991, pursuant to 
L.1988, c. 53, § 85, as amended, set out 
as a note under § 3602. 

Effective Date of Amendment by 
L.1987, c. 810; Expiration. Amend­
ment by L.1987, c. 810, §§ 15 to 17, 
effective Aug. 7, 1987, retroactive to 
Apr. 1, 1987, and to expire June 30, 
1990, pursuant to L.1987, C./810, § 25, 
set out as a note under section 3602. 

Effective Date; Expiration. Section 
effective Apr. 22, 1987, retroactive to 
Apr. 1, 1987, and to expire June 30, 
1990, pursuant to L.1987, c. 53, § 63, set 
out as a note under section 3602. 

Separability of Provisions of L.1987, 
c. 53. See section 62 of L.1987, c. 53, set 
out as a note under section 3602. 

Cross References 
Workplace literacy programs, see section 5100 et seq. 

ARTICLE 101—PRIVATE TRADE AND 
CORRESPONDENCE SCHOOLS 

Section 
5001. Licensed private schools and registered business schools. 
5002. Standards for licensed private schools and registered business schools. 
5003. Disciplinary actions, hearings and penalties. 
5005. Disclosure to students. 
5006. Teachout plans. 
5007. Tuition reimbursement fund. 
5008. Trust accounts. 
5009. Reporting requirements. i 
5010. Advisory council. 
§ 500L Licensed private schools and registered business schools 

1. Schools requured to be licensed or registered. No private school 
which charges tuition or fees for instruction and which is not exempted 
hereunder shall be operated by any person or persons, firm, corporation, or 
private organization for the purpose of teaching or giving mstruction in 
any subject or subjects, unless it is licensed or registered by the edupation 
department. As used in this article, the following terms shall have the 
foUowmg meanings: 

a. "Licensed private school" shall mean any entity offering to instruct 
or teach any subject by any plan or method including written, visual or 
audio-visual methods. 

b. "Registered business school" shall mean a school in which a curric­
ulum primarily provides a sequence of courses that may include accounting 
or bookkeeping, marketing, business arithmetic, busmess law, business 
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§ 5002 EDUCATION LAW Titl e 6 
i 2. Exempt schools. The following schools are exeniDteH i-
; ; from the requirement of being authorized to operate under thi fc 1 
i ; section: * f 

; a^^^^institutions authorized to confer degrees in this state* ^^ 
chools, other than correspondence schools, providing sec -^ 

iJA^ ̂ /i oilindary education; " ^ ; 
c. schools operated by governmental agencies or authorities* 5 
d. schools which engage exclusively in training of handi- m' 

capped persons as defined in section forty-four hundred one of w 
this chapter; ^•:. 

• ' ; * • • ^ 

e. schools conducted on a non-profit basis by firms or organ- > > 
izations for the training of their own employees only, or by a ^ 
fraternal society or benevolent order for its members or their ^̂  ' 
immediate relatives only; j ^ 

f. schools in which the course of instruction is licensed, reg- '% 
istered or approved under any other article of the education law M 
or by any other department or agency of the state; 'J 

g. schools licensed under section five thousand one of this /' 
chapter offering business courses which are incidental to the -1 
preparation for other trades or occupations. j 

3. Teacher qualifications. A private business school regis- i 
tered under this section shall employ only teachers licensed by 
the department, whose qualifications are at least equal to those 
required of teachers of equivalent subjects in public secondary 
schools. 

4. Application, renewal application and fees. Application 
and renewal application for registration of a private business 
school, together with financial and statistical reports required 
by the commissioner shall be filed on forms prescribed and pro­
vided by the department. Every applicant and renewal appli­
cant shall pay to the department a fee based on gross annual tui­
tion income for the year next preceding the year for which ap­
plication is made, according to the following schedule: 

GROSS ANNUAL TUITION INCOME FEE 
0-$49,999 $ 600.00 

$50,000-$74,999 $ 900.00 
$75,00O-$99,999 $1,200.00 
$100,000 and above $1,500.00 

5. A private business school registered under this section shall 
accept for enrollment and instruction for approved diploma 

748 
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English, shorthand, typing, word processing, or substantially all saĵ  
courses, for the purpose of preparing an individual to pursue an office 
occupation; provided, however, that a registered business school prograj^ | 
may include instruction in English as a second language at a beginning oj, i 
basic level, provided such mstruction shall not constitute more than fifty | 
percent of such program. Such authorization shall apply to all studenta f 
who commence instruction in a registered business school program prior to 
July first, nineteen hundred ninety-one. A business school registered 1 
under this section shall employ only teachers licensed by the department 
whose qualifications are substantially equivalent to those required of 
teachers of equivalent subjects in public secondary schools. 

[See main volume for text of 2a] 

b. scHools, other than correspondence schools, providing kindergarten, 1 
nursery, elementary or secondary educatfon, except schools conducted for 
profit which provide instruction in English as a second language or prepa­
ration for high school equivalency examinations to out-of-school youth or 
adults; 

[See main volume for text ofc to g] 

[h. Repealed.] 
[i. Redesignated h.] 
3. Application, renewal application and application fees. a. Application 

and renevval application for a license as a private school or registration as a 
business school required by the commissioner shall be filed on forms 
prescribed and provided by the department. Each renewal application for a 
private business school registered pursuant to this section or for a private 
school licensed pursuant to this section shall include an audited financial 
statement audited according to generally accepted auditing standards by an 
independent certified public accountant or an independent public account­
ant and statistical reports certified by the owner or operator of the school, 
as required by the commissioner. The audit of the financial statement 
shall be a condition of licensure or registration and shall be paid for by the 
school. The results of the audit shall be forwarded to the commissioner, 
Applications not accompanied by the audits and reports required pursuant 
to this subdivision shall not be considered for approval by the commission­
er. Initial applications shall be accompanied by financial reports as re­
quired by the commissioner. The commissioner shall act on an initial 
application for a license or registration within one hundred twenty days of 
receipt of a complete application. The applicant shall receive a written 
approval or denial together with the reasons for a denial of such applica­
tion. 

b. A license or registration issued pursuant to the provisions of this 
article shall be valid for a period of two years. 

c. An application for renewal of any license or registration shall be 
submitted at least one hundred twenty days prior to the expiration date of 
the current authorization to operate accompanied by the application fee and 
such certified statistical reports and independently audited annual financial 
statements required pursuant to this subdivision. 

d. When complete and timely application for renewal has been made for 
renewal on any license or registration, the school shall receive a written 
approval or denial, together with the reasons for denial of renewal, from 
the commissioner no less than thirty days prior to the date such license or 
registration expires. 
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imllmitficl.ino. 
181N. MAIN AVENUE • ALBANY. NY 12206 • 518-489-8973 

August 17, 1989 

Ms. Calais Guglilmi 
12 Park Place 
Newburgh, NY 12550 

Dear Ms. Guglilmi, 

I would like to take this opportunity to inform you of our 
great interest and intent to utilize The Wind In The Willow Child Care 
Center as a provider to the Golub Corporation employees within your 
area. 

Our office will be in contact with you to determine what 
transactions will be necessary within the next few weeks. 

If in the meantime there are any questions please feel free 
to contact me at (516) 489-8973. 

Sincerely, 



I HUDSON VALLEY TREE. Inc. 840 Broadway, Newburgh, New York 12550 

Phone: (914) 562-0070 
Fax: (914) 561-8029 

SEPTEMBER 25, 1989 

THE WIND IN THE WILLOWS 
THREE WINONA AVENUE 
NEWBURGH, N.Y, 12550 

ATTN: CALAIS GUGLIELMI 

DEAR CALAIS: 

THIS IS TO INFORM YOU OF OUR INTENT TO PARTICIPATE IN YOUR CHILD 
CARE PROGRAM. 

AS OF THIS DATE WE HAVE 10 WORKING MOTHERS WHO ARE PREPARED TO 
SIGN UP. DEPOSITS ON REGISTRATION FEES WILL BE TURNED OVER ON 
OCTOBER 6TH WITH THE CONTRACT. 

THANK YOU FOR THINKING OF HUDSON VALLEY TREE, INC. 

VERY SINCERELY YOURS, 

CAMILLE R. BENJAMIN 
PERSONNEL DIRECTOR 
HUDSON VALLEY TREE, INC. 

CRB:AS 

Showroom: Toy Center North, New York, N.Y. 
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Cornell 
Cooperative 
Extension 

Orange Coimt7 
,-, . Y v/->\ V 239WisnerAv 

\ r ^ \ \ ^ \ 914-34».5079 
^ U \ \ EAX914-343-: 

Bducfttion Center 
239 Wisner Avenue 

JNY10940-2499 

June 10, 1991 

As the Human Development Agent for Cornell Cooperative Extension -
Orange Countf, I strongly urge you to recognize the Wind in the 
Willow Child Care Center of Kew Windsor, NY as a professional 
business• Having established professional criteria for their staff 
development and educational guidelines, and working under the 
auspices of a Board of Directors, Wind in the willows Child Care 
Center shouJ.d be recognized as a private, not for profit 
professional organization that is both a business and a necessary 
resource to tiie coamunity. Wind in the willows child Care Center 
has contacted. Cornell Cooperative Extension - Orange County for 
their educational support and we plan to work with this 
organization to assist in their development and operation^ 

If you would like further information regarding the establishment 
of child care facilities as professional non profit or for profit 
business orgcinizations please contact me at 239 wisner Avenue, 
Middletown, ur or telephone (914) 343*5979. 

Denyse A. Variano 
ffhfflan Development Agent 

B€lpti^fl!itu.PutKriowledaetoWqrk 
ComeO Coopiisative Szienslbri In Orau^e County provides equal jsQ^tam and emplogaaentopportijnitiies. 
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COUNTY OF ORANGE 
MARY M. MCPHILLIPS 
COUNTY EXECUTIVE 

June 7, 1991 

Ns. Calais Guglielmi 
P. O. Boac 332 
Newburgh, New York 12550 

Dear Ms. Guglielmi: 

It has come to my attention that you are planning to establish 
The Wind in the Willows Day Care Center in New Windsor, N. Y. 

We in Orange County Government know that finding dependable, 
high quality child care has become a critical problem for many 
Orange Couni:y families. Our steady growth in population, 
increasing number of working mothers^ single parent households, 
and long wafiting lists at existing centers have contributed to 
the demand l:or more child care facilities throughout the County. 

I wish you much success in your efforts to expand the 
availability of day care services to the families of Orange 
County. 

Sincerely, 

Mary M^/McPhillips 
County Executive 

ORANOe COUNTY QPV6RNMENT CENTER GOSHEN. NEW Y<)RK 10924 TEL; a i4 .294 .5 t5 t 

TOTAL P.02 

ai4.294.5t5t


THE ASSEMBLY 
STATE.OF NEW YORK 

ALBANY 
WILLIAM XLARKiN. JR. 

Assontlynan 95th District 

P \ . ASSISTANT MINORITY LEADER 
'\ ^ PRO TEMPORE 

COMMITTEES 
Bartks 

Irwjranco 
HMKh 

September 5, 1990 

Calais Gugliemi 
Executive Director 
Wind in the Willows 
PO Box 332 
Newburgh NY 12550 

Dear Calais: 

I an writing in support of your proposal to establish a 
day care center, Wind in the Willows, on Walsh Avenue in 
New Windsor, t 

I have had the opportunity to review your proposal, which 
indicates that Wind in the Willows will be an exceptional 
day care center. You have formulated a comprehensive and 
varied program to care for, provide for and educate 
children at different age levels. 

There is a great need for qualified day care services in 
this area and I wholeheartedly support your proposal to 
establish this facility. 

Sincerely, 

WJL:ks 

trkin, Jr. 
H^/foher of Assembly 

O ALBANY OFFICE: Room 4^ . Ltgisiitiv* Offlc* BuHding. Abany. Now YorK 12248. (518) 4S$-$441. FAX •455-S884 
D DISTRICT OFFICE: Stowvtinttrrtational Airport. 2011 'O'SUOfl. Now Windsor. N9W York 12553,(914) 9^1330. FAX 8584^1347 
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JAN 2 41991 

FROM THE ASSEMBLY 

HON. JOHN BONACIC 
Room 631 
Legislative Office Bldg. 
Albany, NY 12248 
(518) 455-5991 

HON. NANCY CALHOUN 
Room 531 
Legislative Office Bldg, 
Albany, NY 12248 
(518) 4.55-5441 

FOR RELEASE: IMMEDIATELY 

BONACIC AND CALHOUN SAY NEW DAY CARE CENTER 
WILL HELP ORANGE COUNTY 

Wind in the Willows Inc. has received a $134,000 state Job 

Development Authority (JDA) loan to acquire and renovate a site for a 

day-care center in New Windsor, according to Assemblyman John J, 

Bonacic (R-94th A.D.) and Assemblywoman Nancy Calhoun (R-95th A.D.). 

The JDA loan will go toward a total project cost of $335,000. The 

center will provide 78 day-care openings for families in the entire 

Orange County area and will employ 15 people. It will be able to 

serve children ages 12 weeks to 12 years. 

"This project helps the mid-Hudson area with both jobs and much-

needed day care openings," said Bonacic. "It's good to see enterprises 

in our area taking advantage of this kind of productive state 

assistance." 

"As the number of two-income families continues to increase, so 

does the need for available day care," Calhoun said. "That's why this 

• 4»l^»» *^ f Vii»1rH 



FROM THE ASSEMBLY 

HON. JOHN BONACIC 
Room 631 
Legislative Office Bldg. 
Albany, NY 12248 
(518) 455-5991 

HON. NANCY CALHOUN 
Room 531 
Legislative Office Bldg. 
Albany, NY 12248 
(518) 4.55-5441 

FOR RELEASE: IMMEDIATELY 

BONACIC AND CALHOUN SAY NEW DAY CARE CENTER 
WILL HELP ORANGE COUNTY 

Wind in the Willows Inc. has received a $134,000 state Job 

Development Authority (JDA) loan to acquire and renovate a site for a 

day-care center in New Windsor, according to Assemblyman John J. 

Bonacic (R-94th A.D.) and Assemblywoman Nancy Calhoun (R-95th A.D.). 

The JDA loan will go toward a total project cost of $335,000. The 

center will provide 78 day-care openings for families in the entire 

Orange County area and will employ 15 people. It will be able to 

serve children ages 12 weeks to 12 years. 

"This project helps the mid-Hudson area with both jobs and much-

needed day care openings," said Bonacic. "It*s good to see enterprises 

in our area taking advantage of this kind of productive state 

assistance." 

"As the number of two-income families continues to increase, so 

does the need for available day care," Calhoun said. "That's why this 

is such an important project, and one that is certainly worthy of help 

from state government. It is particularly important given tne recent 

closing of the Orange County day care facility." 

According to the JDA, Wind in the Willows will offer contracted, 

guaranteed, child-care slots to manufacturing and industry in Orange 

County. 

-30- 1/23/91 
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Depaitment of Planning 
& Development 
124 Main SfrM« 
GosiiM, N«w Yerit 10924 
(914) 294.5ISI 

Patar Ouni§9m, CemmimoMr 
llchard S. OaTurk* Dapirf/ Comm/isionar 

ORANGE C0UNT7 DEPARTMENT OF PLANNING & DEVELOPMENT 
239 L, H or N Report 

This proposed action is being reviewed as an aid in coordinating such action between 
and among govexmmental agencies by bringing pertinent inter-couittinity and Countyvide con­
siderations to the attention of the ininicipal agency having jurisdiction. 

Referred by Tnwn nf N«=W Windsor D P & D Reference Ho.NWT 13 91 M 

County I.D. No. 14 / 8 / 6 

A p p l i c a n t Geraldine Carfora 

P r o p o s e d A c t i o n : Area Variance - Front yard 

State , County, Inter-Municipal Basis for 239 Review Within 500' of US Rte. 9 W 

ConnentS: There are no significant inter-cctrmunity or County-wide concerns to bring to your 

attention. 

Related Reviews and Permits 

County Action: Local Detemination XK Disapproved Approved 

Approved subject to the following nodifications and/or conditions: 

5/24/91 

Date 



ZONING BOARD OF APPEALS : TOWN OF NEW WINDSOR 
COUNTY OF ORANGE : STATE OF NEW YORK 

In the Matter of Application for Variance of 

WIND IN THE WILLOWS - #90-38 , 

Applicant. 

AFFIDAVIT OF 
SERVICE 
BY MAIL 

•X 

STATE OF NEW YORK) 
) SS. : 

COUNTY OF ORANGE 

PATRICIA A. BARNHART, being duly sworn, deposes and says: 

That I am not a party to the action, am over 18 years of age 
and reside at 7 Franklin Avenue, New Windsor, N. Y. 12553. 

On May 23, 1991 I compared the 57 addressed 
envelopes containing the attached Notice of Public Hearing with 
the certified list provided by the Assessor regarding the above 
application for variance and I find that the addressees are 
.identical to the list received. I then mailed the envelopes in a 
U. S. Depository within the Town of New Windsor. 

Patricia A. Barnhart 

Sworn to before me this 
^4** day of May , 19 91 

C^U-«/v-u-fl- o. C 3 ^ Notary Publi 

CHERYL L. CANFIEI.D 
Notary Public, Stale of Mew Yoik 

Qualified in Oransa Counly 
# 4881654 <\ 2 . 

CoinmlssionExpiresDeedml)w2&18J« 
(TA DOCDISK#7-030586.AOS) 



NOTICE OP PUBLIC HEARING BEFORE 

ZONING BOARD OF APPEALS 

TOWN OF NEW WINDSOR 

PLEASE TAKE NOTICE that the Zoning Board of Appeals of the 
Town of New Windsor, Orange County, New York will hold a Public 
Hearing pursuant to Section 48-34A of the Zoning Local Law on the 
following proposition: 

Appeal No. ^^ 

Request of WIND IN THE WILLOWS, INC. for an interpretation 
of the regulations of the Zoning Local Law as it pertains to the 
definition of a professional business to permit the operation of 
a day care center in a Planned Industrial (PI) Zone* 

PLEASE TAKE FURTHER NOTICE, that said"Public Hearing shall 
also be held to consider the request of WIND IN THE WILLOWS, INC. 
for four variances for the property located at 257 Walsh Avenue 
and designated on the tax maps as Section 14, Block 8, Lot 6. 
The variances requested are as follows: 

' . ' " ' • . • • • ' • ' . ' . 

1, Two front yard set back variances consisting of 10.7 
feet and 7 feet. 

2, A variance of 2 feet 3 inches for the maximum building 
height requirement. 

3', A variance of 11,265 square feet from the minimum lot 
area requirement. 

SAID HEARING will take place on the 10th day of June, 1991 
at the New Windsor Town Hall, 555 Union Avenue, New Windsor, New 
York beginning at 7:30 o'clock p.m. 

/1/cUr<^ ^r\i.o\ck-
RICHARD FENWICK, CHAIRMAN 
NEW WINDSOR ZONING BOARD OF APPEALS 
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y / TOWN OF NEW WINDSOR 
X / ZONING BOARD OF APPEALS 

A^-?LICATION FOR VARIANCE OR SPECIAL PERMIT 

# 90-38 

D a t e : May , 1991 

I. Applicant Information: 
( a ) Wind in the Willows, Inc . see(b) /Es ta te of Geraldine Carfora c/o Dan B^^ogo^^ 

(Name, address and Dhone of Applicant^ (Owner) 
(b) Wind in the Willows, I n c . , P.O.^Box 332, Newburgh, New York 12550 437-0111 

(Name, address and phone of purchaser or l e s see ) 
( c ) Richard J . Drake. Esq.-Drake, Sommers, Loeb, Tarshis & Catania, P.C. * 

(Name, address and phone of attorney) 
(d) Nabil Ibrahim, 31 Hillside Terrace, Monroe, New York 10950 

(Name, a d d r e s s and phone of ixXKJbBCKj; engineer) 
P.O. Box 1479, Newburgh, New York 12551-1479 

I I . Application type: 
I I Use Variance Q Sign Variance 

fxl Area Variance [Y] interpretation 

III. Property Information: 
(a) PI 257 Walsh Avenue 14-8-6 81,211 SF Gross 

(Zone) (Address) (S B L) (Lot size) 
(b) VThat other zones lie x̂ ithin 500 ft.? NC, R-5, R-4 
(c) Is a pending sale or lease subject to ZBA approval of this 

application? yes . 
(d) When vjas property purchased by present owner? 1989 
(e) Has property been subdivided previously? No When? (f) Has property been subject of variance or special permit 

previously? NO -̂Jhen? __̂  . 
(g) Has an Order to R.emedy Violation been issued against the 

property by the Zoning Inspector? _No . 
(h) Is there any outside storage at tHe property now or is any 

proposed? Describe in detail: No 

IV. Use Variance:. 
(a) Use Variance requested from Nev; Windsor Zoning Local Law, 

Section , Table of Regs., Col. , to 
allow: 
(Describe proposal) 
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(b) The legal standard for a "Use" variance is unnecessary 
hardship. Describe why you feel unnecessary hardship 
will result unless the use variance is granted. Also 
set forth any efforts you have made to alleviate the 
hardship other than this application. 

V Area variance: , 
(a) Area var iance requested from New Windsor Zoning Local Law, 

Section 48-11 . Table of Bulk Regs. , Col, c, E, and I . 

100 feet 

— 7 

Requirements 
HIn. Lot Area 80,000.SF 
Min. Lo t Wi d th 
Reqd. Front Yd 
Reqd. Side Yd. 
Reqd. Rear Yd. 
Reqd. Street 
Frontage^'r • 
Max. Bldg. Kgt. 29'-9" 
Min. Floor Area''̂  
Dev. Coverage"-
Floor Area Ratio'̂'?̂'? 

Proposed or 
Available 
68. 

89. 

32 ' 

.735 SF 

, 3 ' 

1 

and 
/ 

n e t 

9 3 ' 

1 

Variance 
Request 
11,265 SF 

1 0 . 7 ' and 7 ' 

7 

2 ' -3" 

VI 

* Residential Dis t r ic ts only 
">''* Non-residential d i s t r i c t s only 

(b) The legal standard for an "AR.EA" variance is pnict ical 
d i f f icul ty . Describe why you feel pract ica l diff icul ty 

' wil l resul t unless the area variance i s granted. Also, 
set forth any effci'ts you have made to a l levia te the 
di f f icul ty other than this application. 
The variances sought are i n s u b s t a n t i a l , they w i l l not r e su l t in increased 
population densi ty , nor w i l l then cause a subs t an t i a l change to the 
neighborhood. The d i f f i c u l t i e s cannot be obviated by some method feas ib le 
for the applicant to pursue. The variances are for an exis t ing s t r u c t u r e , 
constructed pr ior to the enactment of the zoning ordinance. 

oign Variance: 
(a) Variance requested from Mew Windsor Zoning Local Law, 

Section , Table of Regs., Col. . 
Variance 

Sign 
Sign 
Sign 
Sign 
Sign 

.equirements 
Proposed or 
Available Request 

Total _sq.ft. .sq. ft, sq.ft. 
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(b) Describe in detail the sign(s) for which you seek a 
variance, and set forth your reasons for requiring 
extra or oversize signs. 

(c) TvTiat is total area in square feet of all signs on premises 
including signs on windows, face of building, and free­
standing signs? 

VII. Interpretation; 
(a) Interpretation requested of New Windsor Zoning Local 

Law, Section 48-11, Table of n.ge/Bulk Regs., Col. 
A 

(b) Describe in d e t a i l the proposal before the Board: 
A profess ional business i s a permitted use by r igh t in a PI zone. 
The term "professional business" i s not defined anywhere within the Code. 
Applicant requests an in t e rp re t a t ion of "professional business" to include 
Wind In the Willows Day Care Center based upon the professional and 
paraprofessional s taff working and associated with the project as well 
as the l icensing requirements of the s t a t e Department of Social 
Services to operate such a business . 

V I I I . Addi t ional comments: 
(a) Describe any conditions or safeguards you offer to ensure 

t ha t the qua l i ty of the zone and neighboring zones i s 
maintained or upgraded and tha t the i n t en t and s p i r i t of 
the New Windsor Zoning Local Law i s fos te red . (Trees, 
landscaping, curbs, l i gh t ing , paving, fencing, screening, 
sign l i m i t a t i o n s , u t i l i t i e s , dra inage . ) 

Perimeter fencing w i l l be i n s t a l l e d , the ex is t ing building wi l l be 
T-,:.nr.vat-pd and grounds res tored . 

IX. Attachments required: 
X Copy of l e t t e r of r e f e r r a l from Bldg./Zoning Inspec tor . 
X Copy of tax map showing adjacent p r o p e r t i e s . 

Copy of contract of s a l e , l ease or f ranchise agreement. 
X Copy(ies) of s i t e plan or survey showing the s ize and 

loca t ion of the l o t , the loca t ion of a l l bu i ld ings , 
f a c i l i t i e s , u t i l i t i e s , access d r ives , parking a reas , 
t r e e s , landscaping, fencing, screening, s igns , curbs , 
paving and s t r e e t s within 200 f t . of the l o t . 
Copy(ies) of s ign(s) with dimensions. 

X Check in the amount of $ 50.00 payable to TOW OF 
NEW VJINDSOR. 

X Photos of ex is t ing premises which show a l l present 
s igns and landscaping. ^ /H/A\LA&e oP«i»J fteQoe*=,T 
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X. AFFIDAVIT 

Date & '^OA/ /99/ 

STATE OF NEW YORK) 
) SS.: 

COUNTY OF OPvANGE ) " 

The undersigned Applicant, being duly sworn, deposes 

and states that the information, statements and representations 

contained in this application are true and accurate to the best of 

his knowledge or to the best of his information and belief. The 

applicant further understands and agrees that the Zoning Board 

of Appeals may take action to rescind any variance or permit granted 

if the conditions or situation presented herein are materially 

changed. 

Sworn to before me this 

3 day of . 1 9 ^ / 

(Applidi^nt 

^KEVIN T. DOWD 
Noduy Public. State of New York 

#4937097 
Qualified in Orange County yp 

Commission Expires June 20, 1 9 J 1 

XI ZBA Act ion: 

(a) Public Hearing date 

(b) Variance is 

Special Permit is 

(c) Conditions and safeguards: 

A FORMAL DECISION WILL FOLLOW 
\7HICH WILL BE ADOPTED BY 
RESOLUTION OF ZONING BOARD OF APPEALS 

file:///7HICH
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In the Matter of the Application of 

WIND IN THE WILLOWS, INC. 

For an Interpretation of the Zoning 
Ordinance of the Town of New Windsor 
as it Relates to the Definition of 
the Term "Professional Business" and 
for Area Variances. 

MEMORANDUM OF LAW 

DRAKE, SOMMERS, LOEB,TARSHIS 
& GATANIA, P.C. 

Attorneys for Applicant 
WIND IN THE WILLOWS, INC. 

Office and P.O. Address 
One Corwin Court 
P.O. Box 1479 
Newburgh, New York 12550 
Tel. No. (914) 565-1100 

OF COUNSEL: 

KEVIN T. DOWD, ESQ. 

DRAKE, SOMMERS. LOOL TARSHiS ft CATANIA, P.C. 
B 0. BOX 1479 • NEWBURGH, N. Y 12551 • (914)565-1100 
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KTD/dr L3552841.57 5/28/91 

In the Matter of the Application of 

WIND IN THE WILLOWS, INC. 

For an Interpretation of the Zoning 
Ordinance of the Town of New Windsor 
as it Relates to the Definition of 
the Term "Professional Business" and 
for Area Variances. 

•X 

MEMORANDUM OF LAW 

PRELIMINARY STATEMENT 

WIND IN THE WILLOWS, INC., a not-for-profit corporation, is the 

contract vendee for property located at the corner of Walsh Avenue 

and Plympton Street and designated on the tax map as Section 14, 

Block 8, Lot 6, in the Town of New Windsor. The property is a 1.8+ 

acre wooded parcel with three buildings located thereon, a residence 

and two accessory structures. WIND IN THE WILLOWS, INC. proposes to 

operate a day care center on the subject property which shall be 

licensed and supervised by the New York State Department of Social 

Services. 

WIND IN THE WILLOWS, INC. has applied to the Planning Board of 

the Town of New Windsor for site plan approval of its proposed day 

care center. The property is presently zoned as Planned Industrial 

("PI"). The New Windsor Zoning Code does not provide for the 

operation of a day care center as a permitted use in the PI zone. 

Indeed, the New Windsor Code neither provides for the establishment 

of day care centers in any zone nor even defines the term itself. 

DRAKE. SOMMERS, LOEB. TAR8HIS 8t CATANIA, RC. 
RO. BOX 1479 • NEWBURGH, N. Y 12551 • (914) 5i55-1100 



As a result of this gap in the code, WIND IN THE WILLOWS, INC. seeks 

to classify a day care center as a "professional business", a 

permitted use in a PI zone. 

The Planning Board has referred the applicant to the Zoning 

Board of Appeals to obtain an interpretation of the New Windsor 

Zoning Code as to whether a day care center can be classified as a 

"professional business" for the purposes of this application. An 

affirmative response by the Zoning Board would then require the 

applicant to apply for four (4) minor area variances with regard to 

minimum lot area, maximum building height and two (2) front yard 

depth areas. A negative response would require the applicant to 

first seek a use variance. However, the applicant recognizes its 

inability to meet the legal criteria to qualify for such a use 

variance and therefore, will not consume the Zoning Board of 

Appeals' time and resources in making such an application. Thus, a 

negative response to the applicant's requested interpretation of the 

Zoning Ordinance would put an end to the proposed project at the 

Walsh Avenue site. 

- 2 

DRAKE. 80MMER8, LOEB, TAR8HI8 & CATANIA. RC. 
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POINT I 

THE WIND IN THE WILLOWS DAY CARE CENTER 
QUALIFIES AS A PROFESSIONAL BUSINESS WITHIN 

THE MEANING OF THE NEW WINDSOR ZONING ORDINANCE 

The New Windsor Zoning Ordinance lists a professional business 

as a permitted use in a planned industrial zone. However, the 

Ordinance does not define the term "professional business" anywhere 

within it. Furthermore, a check of the minutes of the public 

hearing held prior to the adoption of the Ordinance as well as the 

materials submitted by the Town's consultants reveals that the topic 

was never discussed in any manner. Thus, it is up to the Zoning 

Board of Appeals to interpret and thereby give meaning to the term 

"professional business". 

The general rule of statutory construction is that words are to 

be given their ordinary, every day meaning. In the instant matter, 

the Zoning Board must define the meaning of the words "professional" 

and "business" to determine whether a day care center appropriately 

fits within the meaning of those terms. For the reasons set forth 

below, there is ample authority for classifying a day care center as 

a professional business. 

Blacks Law Dictionary defines profession as: 

"a vocation or occupation requiring special, 
usually advanced, education and skill; e.g., the 
legal or medical professions." 

"The term originally contemplated only theology, 
law, and medicine, but as applications of 

- 3 -
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science and learning are extended to other 
departments of affairs, other vocations also 
received the name, which implies professed 
attainments and special knowledge as 
distinguished from mere skill." 

Webster's New Universal Unabridged Dictionary defines 

profession as: 

"a vocation or occupation requiring advanced 
training in some liberal art or science, and 
usually involving mental rather than manual 
work, as teaching, engineering, writing, etc.; 
especially medicine, law and theology." 

The practical application of these definitions can best be seen 

in the case of Taylor v. Foley, 122 A.D.2d 205, 505 N.Y.S.2d 166 (2d 

Dept. 1986). In that case, the Zoning Board of the Town of 

Greenburgh was challenged in its determination that a drug abuse 

counselling center was a permitted use within a district as it fell 

within the category of a "professional office". In upholding the 

Zoning Board's decision, the Appellate Division, Second Department 

maintained that a drug abuse counselling center which was staffed 

with "an amalgam of licensed teachers, social workers, 

psychologists, psychiatrists", and "intensively trained 

professionals", and which was "both licensed and supervised by the 

New York State Division of Substance Abuse Services" was clearly 

within the definition of a professional office use. 

The WIND IN THE WILLOWS, INC. day care center is no different. 

The center will be fully licensed and supervised by the Department 

of Social Services. Its staff will consist of various professionals 

- 4 -
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and paraprofessionals such as an on-call pediatrician, a licensed 

professional nurse in pediatric nursing, a nurse practitioner, a 

certified kindergarten teacher, and various teachers, assistant 

teachers and teachers aides with degrees and experience in early 

childhood development and education. 

Furthermore, support that a day care center properly fits 

within the definition of a professional business can be found within 

the New Windsor Zoning Code itself. The Code defines a "home 

professional office" as: 

"any gainful service occupation...including but not 
limited to clergyman, lawyer, physician, dentist, 
architect, engineer or accountant, and other instruction 
limited to teaching in music, dancing and the like." 

The parameters of the definition of the term "professional" are thus 

put forth in an expansive fashion to take into account occupations 

which would qualify as such but which were not on the minds of the 

crafters of the ordinance at the time of its enactment. 

The WIND IN THE WILLOWS, INC. day care center is, without a 

doubt, a "service occupation" in that it provides working parents 

with a safe and suitable child care program for their pre-school and 

primary school age children. Moreover, as noted above, it is 

staffed by various professionals and paraprofessionals in the field 

of early childhood development and education. 

In sum, if a day care center satisfies the requirements of a 

"profession" as that term is defined in a "home professional 

office", it would seem equally consistent and rational to expect 

- 5 -
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that a day care center would satisfy the requirements of a 

"profession" as that term should be defined in a "professional 

business". 

Applying the general rule of statutory construction, it is 

equally apparent that a day care center falls within the definition 

of a business. Black's Law Dictionary defines the term "business" 

as: 

"employment, occupation, profession or 
commercial activity engaged in for gain or 
livelihood... Enterprise in which person engaged 
shows willingness to invest time and capital on 
future outcome." 

Webster's New Universal Unabridged Dictionary defines 

"business" as: 

"employment; occupation; profession; calling or 
vocation; means of livelihood; that which 
occupies the attention and labor of men for the 
purpose of profit or improvement." 

WIND IN THE WILLOWS' Status as a not-for-profit corporation has 

no relevance concerning this issue. The day care center will charge 

a fee for its services, pay its staff salaries, and conduct its 

operations in a sound, fiscal manner just like any for-profit 

business. 

- 6 -
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POINT II 

INSOFAR AS THE NEW WINDSOR ZONING ORDINANCE FAILS 
TO ADDRESS AND DEFINE THE PERMITTED ZONES IN 

WHICH A DAY CARE CENTER MAY OPERATE, THE ZONING 
ORDINANCE SHOULD BE INTERPRETED TO SUPPORT THE STATE 
LAW AND POLICY IN ENCOURAGING THE ESTABLISHMENT AND 
MAINTENANCE OF DAY CARE CENTERS THROUGHOUT THE STATE 

The policy of the State with respect to the establishment and 

maintenance of day care centers was declared by the enactment of 

Social Services Law Section 410-d in 1969. The Legislature found 

that; 

"there is a serious shortage throughout the State of 
facilities suitable for use for the care of children 
especially those of pre-school age and primary school age 
whose parents are unable to provide such care for all, or 
a substantial part of the, or post-school day.... The 
absence of adequate day care and residential child care 
facilities is contrary to the interest of the people of 
the State, is detrimental to the health and welfare of the 
child and his parents, and prevents the gainful employment 
of persons, who are otherwise qualified, because of the 
need to provide such care in their home." 

In the face of this clearly defined State policy, the New Windsor 

Zoning Board of Appeals should interpret its Zoning Ordinance in a 

manner consistent with, and as an extension of, the policy of New 

York State and permit the WIND IN THE WILLOWS day care center to 

operate as a professional business in the PI zone. 

The courts of this State have, on several occasions, rendered 

decisions in situations where village and town zoning ordinances 

prohibited the operation of day care centers in restricted zones. 

- 7 -
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In Matter of Unitarian Universalist Church of Central Nassau v. 

Shorten, 63 Misc. 2d 978, 314 N.Y.S.2d 66 (1970), the court held 

that where a village zoning ordinance "conflicts and hinders an 

overriding state law and policy favoring the care of...children", 

such ordinance is void as exceeding the authority vested in the 

village. Thus, the State's policy as declared in Social Services 

Law Section 410-d, superseded a local municipality's zoning 

ordinance which was inconsistent with the declared policy of the 

state. 

In People v. Bacon, 133 Misc. 2d 771, 508 N.Y.S.2d 138 (1986) 

the court, in dismissing a prosecution by the Town of Hempstead to 

enforce its Zoning Ordinance which prohibited the operation of a 

family day care home in a residential district, held that the public 

policy of the State regarding day care services as declared in 

Social Services Law Section 410-d rendered a town ordinance invalid 

as it bore no reasonable or substantial relation toward the public 

health, welfare and safety of the people of the Town of Hempstead. 

See also, Abbott House v. Village of Tarrytown, 34 A.D.2d 821, 312 

N.Y.S.2d 841 (2d Dept. 1970) (Boarding Home for Neglected Children); 

Matter of Franciscan Missionaries of Mary v. Herdman, 7 A.D.2d 993, 

184 N.y.S.2d 104 (2d Dept, 1959) (Shelter for Children). 

Thus, the policy and court decisions of this State clearly 

favor the applicant's goal of establishing a day care center and the 

- 8 
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Town will be hard pressed not to interpret the Zoning Ordinance as 

requested by the applicant. 
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DRAKE. S0MMER8, LOEB, TARSHI8 ft CATANIA. RC. 
R Q BOX 1479 • NEWBURGH, N: Y 12551 f (914)565-1100 



POINT III 

THE REQUESTED AREA VARIANCES SHOULD BE 
GRANTED AS THEY ARE OF AN INSUBSTANTIAL 
NATURE AND PRESENT PRACTICAL DIFFICULTIES 
TO THE APPLICANT IN COMPLYING WITH THE 
STRICT LETTER OF THE ZONING ORDINANCE 

Section 267 of the Town Law provides the standard to be applied 

in applications for area variances. The general rule is that an 

applicant need demonstrate that there are "practical difficulties" 

in complying with the strict letter of the Zoning Code for an area 

variance to be granted. The general criteria as to what constitutes 

practical difficulties are as follows: 

1. How substantial the variation is in relation to the 

requirement; 

2. The effect, if the variance is allowed, of the increased 

population density thus produced on available governmental 

facilities; 

3. Whether a substantial change will be produced in the 

character of the neighborhood or substantial detriment to adjoining 

properties created; 

4. Whether the difficulty can be obviated by some method, 

feasible for the applicant to pursue, other than a variance; and 

5. Whether in view of the manner in which the difficulty 

arose considering all the above factors, the interest of justice 

will be served by allowing the variance. 

- 10 -
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See Wachsberqer v. Michalis, 19 Misc. 2d 909, 191, N.Y.S.2d 621 

(1959); Anderson, New York Zoning Law and Practice, Section 23.34 

(Third Edition, 1984). For the reasons stated below, WIND IN THE 

WILLOWS, INC. satisfies all of the above criteria and should be 

granted the area variances. 

The main building on the subject premises which will house the 

day care center was built in the mid 1800's and occupies a corner 

lot on Walsh Avenue and Plympton Street. The present application 

seeks two variances from the 100 foot front yard set back 

requirement, one for 7 feet and one for 10.7 feet. It also seeks a 

variance from the height requirements of 2 feet 3 inches and a lot 

area variance equivalent to 14% of the lot area minimum requirement. 

This latter variance is required only because of a fairly recent 

amendment to the Zoning Law which required that the areas of any 

easement be subtracted from the gross lot area. Obviously, the 

applicant would face practical difficulties in meeting these zoning 

requirements which, if the Town insisted on strict enforcement, 

would require the applicant to remove the building altogether or 

make modifications which could seriously jeopardize the integrity of 

the building. Neither the Town nor the applicant would be served by 

such a decision. 

A granting of the requested area variances will not have an 

effect on the availability of governmental facilities. The Zoning 

Ordinance presently allows much larger buildings requiring more 
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governmental facilities than the existing building on the subject 

premises. Moreover, the various permitted uses within the PI zone 

are all uses which demand greater governmental services than the day 

care center proposed by the applicant. Accordingly, little or no 

effect on the existing governmental facilities should be reasonably 

expected. 

The property is located in a PI zone, immediately adjacent to 

an NC - neighborhood commercial zone located along Route 9W and 

across the street (Walsh Street) from the R-5 zone. In light of the 

present nonconforming use of the property as a residence, its 

location among business and industrial uses, and the permissibility 

of larger buildings on the property, no substantial change in the 

character of the neighborhood or substantial detriment to the 

adjoining property will occur as a result of the granting of 

requested area variances. Indeed, if the day care qenter is 

established on the subject premises, it may be expected that the 

adjoining properties in the zone and the New Windsor community will 

gain a substantial advantage. The working parents and the business 

owners who employ them will reap the benefit of having a centrally 

located, professionally run, day care center within quick and easy 

access to their place of business. WIND IN THE WILLOWS, INC. 

expects that corporations located within a five (5) mile radius of 

the center will represent fifty (50%) percent of its customer base. 
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The area variances sought are for the existing building that 

now stands upon the property. It would be economically and 

practically unfeasible for the applicant to attempt to resolve the 

difficulties of meeting the zoning standards without a variance. 

The applicant cannot be expected to jeopardize the structural 

integrity of the existing building just to meet minimal height and 

area variances. Nor, can the applicant be expected to destroy a 

beautiful house in order to build another one which meets the strict 

letter of the zoning requirements. Such a position would not serve 

the interests of the community. 

Lastly, considering the facts that the existing structure was 

built long before any zoning ordinance was drafted for the Town and 

existed at the present location before any height and yard 

requirements were established, the interest of justice would best be 

served by the granting of the variances requested by the applicant. 

WIND IN THE WILLOWS' proposed use of the subject property is one 

which the State of New York has determined is vital to the public 

well being and it is one in which the New Windsor community will 

benefit from greatly. 
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CONCLUSION 

WIND IN THE WILLOWS' proposed use of the subject property as a 

day care center qualifies as a professional business under the New 

Windsor Zoning Ordinance. As such, it is a permitted use in the 

planned industrial ("PI") zone. State law and court decisions 

support this position. Furthermore, in the interest of justice and 

for the substantial betterment of the community, WIND IN THE 

WILLOWS, INC. is entitled to the area variance it seeks and to 

establish its day care center in the PI zone. 

DRAKE, SOMMERS, LOEB,TARSHIS 
& CATANIA, P.C. 

Attorneys for Applicant 
WIND IN THE WILLOWS, INC. 

Office and P.O. Address 
One Corwin Court 
P.O. Box 1479 
Newburgh, New York 12550 
Tel. No. (914) 565-1100 

OF COUNSEL: 

KEVIN T. DOWD, ESQ. 
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n PUBLIC HEARING: ^M&M^^iT^&Si^lMi^' 

MR. FENWiCK: This is a request for interpretation and 
11,265 square foot lot area, 10.7 feet and 7 feet front 
yard variance and 2 feet 3 inch building height to 
operate day-care center in PI zone. 

Kevin T. Dowd, Esq. came before the Board representing 
this proposal. 

MR. DOWD: Good evening, gentlemen. For the record, my 
name is Kevin Dowd from Drake, Sommers, Loeb, Tarshis « 
Ca-cania, One Corwin Court, Newburgh, New York. I'm here 
tonight to represent the interests of our client's. 
Wind in the Willows, Inc. The executive director, 
Calais Guglielmi is here an you'll Pe hearing from her 
shortly. 

Generally, I believe you all know— 

MR. LUCIA: Before you go on, just one housekeeping 
matter. Looking at the file this afternoon, I noticed 
that the list of property owners that you received from 
the Town Assessor had P.S. on it saying did not include 
the property owners within 500 foot radius of the 
property line or in the City of Newburgh. Did you 
separately find a list from the City Assessor of •-
those' property owners? 

MR. DOWD: I thought that included the City of Newburgh. 

MR. LUCIA: Okay, take a look at it. The note on Leslie 
Cook's letter to Ms. Guglielmi of April 26th, 1991 says 
note please be advised that the 500 foot radius on this 
variance list encompasses a portion of the City of 
Newburgh. I'm not sure that the Town Assessor, without 
separately consulting the city tax rolls, has those 
addresses. 

LJ 

MR. DOWD: There was a distinct interpretation that 
that list did not include all the property owners that 
had to be included. We notified everyone on that list. 

MR. LUCIA: I assumed you did that. 

MR. DOWD: I do believe that that, there was a interpreta­
tion to Ms. Guglielmi that the individual property owners 
did not have to be notified, just the City of Newburgh 
itself and in that case, if we failed to notify the 
City of Newburgh, that would be one in a large number of 
property owners who we did notify and that would be 
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substantial compliance with the intent of the statute. 

MR. FENWICK: City of Newburgh was in fact notified. 

MR. DOWD: They were not notified through my office. It 
was my understanding that the entire list was there. I 
thought that was including all the property owners in 
the city and Town of New Windsor. 

MR. LUCIA: This is a question for the Board and I just 
want to get away, get it out of the way preliminarily so 
we have a housekeeping matter finished. Our zoning Local 
Law Section 4b34A provides that the Board of Appeals shall 
cause such notice to be mailed lO days oefore the hearing 
to all owners of property which lie within 500 feet of 
any lot line for which, of property, for which relief is 
sought. Tnat would seem to include those who reside 
within the City of Newburgh, if it fits within the 500 . 
foot radius. 

MR. FENWICK: You're saying no one in fact except what 
was on that list, how many people do we have on the list? 

MRS. BARNHART: I have an affidavit, my own affidavit, 
that I mailed out 57 notices on May23rd, 1991 and he 
complied with what he was supposed to do, as far as the 
list goes. So, I don't know. 

MR. FENWICK: I'm going to leave it up to the Members of 
the Board. My feelings are that we have got to get going 
on this. 

MR. TORLEY: How far from the property, town line is your 
property line? 

MR. DOWD: That again, I don't — 

MR. TORLEY: Your property line doesn't abutt it, the 
City of Newburgh? 

MR. KONKOL: Most of the land in back of Diamond Candle, 
it's sort of a nomands land. It's supposed to be right-
of-ways, water lines and sewer lines. I don't tnink it 
affects any individual properties, nor do I think it's 
going to affect the city. 

MR. DOWD: I don't believe the city itself is a property 
owner. 

MR. NUGENT: It is, they have an easement through there. 

MR. DOWD: I would have, when I read the, list, I assumed 
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n that everyone is there at least when it said City of 
Newburgh, City of Newburgh would have been addressed 
on the list we had generated. 

MR. PENWICK: I know exactly what you're saying. 

MR. LUCIA: It's really, falls within the discretion of 
the Board. Continuing on in Section 4834A Subparagraph 
2 provides that due notice shall have been published 
which it was in this case and that there shall have been 
substantial compliance. The failure to give notice in 
exact conformance shall not be deemed to invalidate 
action taken by the Board of Appeals in connection with 
granting any permits so it's up to the Board. I thought 
we ought to get it out of the way, since it's potentially 
and issue. 

MR. TORLEY; 
and j unk. 

The area is basically sewage right-of-way 

MR. FENWiCK: That's heresay at this time but what I'd 
like to do, I'd like to ask the attorney if it would be 
in order to make a motion that we hear this. 

MR. LUCIA: I think yes, maybe the motion should oe tnat 
the board having considered the issue deems the mailing 
to have been substantail compliance with Section 4 8-34 
requirements. 

MR. FENWICK: With the public hearing notice. 

MR. NUGENT: I'll make that motion. 

MR. KONKOL: I'll second it. 

ROLL CALL: 

Mr. 
Mr. 
Mr. 
Mr. 
Mr. 
Mr. 

Torley 
Finnegan 
Konkol 
Tanner 
Nugent 
Fenwick 

Aye 
Aye 
Aye 
Aye 
Aye 
Aye 

: : 

MR. DOWD: Thank you, gentelmen. When you read the letter, 
you believe when you do these many times, you get the list 
and you send out exactly what's on the list and you do 
not think there's something missing from the list without 
some sort of asterisk to tell you to do something. 
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n i'n any event, I appreciate your consideration. 

MR. FENWICK: I'd just like to say something before you 
get started. Please address what you're here tor, that's 
exactly to prove that this is in fact a professional 
business and it does in fact belong in this zone. 

MR. DOWD: Yes, sir. We have been here, it's the 5th time 
before this Board and we have been before the Planning 
Board three different times. My client is here to answer 
any questions you may have. It's my intention,tonight 
to allow her to explain to you, to this Board, exactly 
what this program and this building and this particular 
setting is all about so that tne Board will have a clear 
understanding of what we are asking for. And then, in 
that context, go into the argument that it's a professional 
business, the legal issues of a variance and then have 
anyone you want from the public address any issue they 
particularly want to speak about. 

Tonight, I ask the Board to allow me a little bit of 
leadway. It would be helpful to this Board to understand 
what my client wants to do with this property and in 
that respect, it's important that you understand that. 
I would ask also that this Board, upon the conclusion 
of this public hearing, since it has been a long trek 
through a number of Boards and my client has Deen working 
at this almost a year and she's under contract to 
purchase this property, that this Board consider giving 
decision tonight. It's very important for her. The 
contract basically would expire tonight without a 
variance, she cannot go very much further. However, if 
she does get the necessary interpretation and the 
variance tonight, she can proceed to buy the property 
and begin the long process through tne Planning Board 
in the site plan approval process, in which a lot of 
your concerns at the last four meetings and the Planning 
Board's concerns can be addressed at that site plan 
approval process. With that said, I would ask Ms. Calais 
Guglielmi to step forward and very briefly introduce to 
this Board again exactly what her plans are for that 
particular site and why she wants this site for her day­
care center. 

: : 

MS. GUGLIELMI: Good evening, my name is Calais Guglielmi 
and I'm the Executive Director of Wind .in the Willows, Inc. 
This corporation was set up as not for profit corporation 
under New York State Not for Profit Corporation Law. We 
have been looking for a home for Wind in the Willows for 
almost three years now. In the beginning of last year, 
we found a home. There are other pieces of property that 
had asbestos problems, to much of a liability and would 
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cause great deal of concern for.the safety of the children 
so we have abandoned several pieces of property. So, this 
is not just to let you know, this is nor the first piece 
of property that we have come about looking at.it. 

The program itself will service children from 12 weeks to 
12 years old. Ana it's separated by individual age groups 
from 12 weeks to 3 years old. There will be the care of 
infants in an infant program. The infant staff will be 
required to have a medical background in various ranks 
of the medical field, from a pediatrician who will be on 
call to nurse practitioner, LPN and so on and so forth. 
We classify that staff as nannies. To the infant program, 
the early childhood program, which will be 3 years to 
5 years old, will be primarily staffed with people who 
will have a bacnelor's degree or associate's degree and 
a certified teacher on staff as well for early childhood 
education. The after school program, which will only 
encompass a maximum of 25 children, so it's relatively 
small-, we are including. this as an additional service 
to the area employees and working families and the 
school district in the area, that would like some support 
on this program. it will be staffed with the same as 
the early childhood program and occasional nanny as their 
shift changes during that time. The program itself and 
the environment of the building ana one of the reasons 
why that was so important is based on a large part with 
the central ideas tnat underlie the Waldorf Education 
and the early childhood environment. This environment 
is very specific to the needs of children and this does 
not counteract with any of the safety that we're 
providing for the children but it does require a natural 
home like environment for the children. The materials 
and things that are used, that the children use must all 
be natural materials. You will note, for example, 
walking into a room there, you would not walk into a room 
of Fisher-Price, okay, all of the toys are made out of 
wood. All of the soft toys that are made use real wood. 
Instead of playdough, they use beeswax, beeswax crayons. 

There's an emphasis on the children's relationship with 
the staff. This is very important and because of that, 
there are, there's a very specific training for this staff, 
which the staff will be a part of and above their 
curriculum and requirements for early childhood education 
that they come to us with. We will then have to put them 
through additional training. The grounds is also very 
important as part of tne curriculum as the children and 
the natural environment of outside is also part of the 
Steiner environment. We plan, and it's very important to 
us, to maintain and clean up the property and restore it. 
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Landscaping/ as far as that is concerned, there are a lot 
of fruit trees that will be taken care of. There will be 
permenant fencing put around as well as interior fencing 
separating certain play areas. 

MR. FENWTCK: I have to hold you up just a second. We're 
supposed to hand out a roster and we forgot. Something 
we don't forget usually. If there's anyone here m the 
audience that's here to speak on this or is here in 
reference to this public hearing, just sign, this please, 
name and address. I hope you didn't lose your place, 
go ahead. 

MS. GUGLIELMI: No. I say this day-in and day-out so — 
we have a Board of Directors of four. At this time, on 
the Board of Directors is the President of Jemark 
Corporation who until just recently, had one of his 
manufacturing plants in New Windsor up by Devitt's, I 
believe there's still a sign there but I don't believe 
it's in operation at this time. He still has one in 
operation in the City of Newburgh and in Pennsylvannia. 
He's the Chairman of our Board. His name is Mario 
Battelic (pnonetic). On the Board, we also have Jill 
Gomez, who's currently in Maryland at the time of this 
hearing. Norman Snar (phonetic), who's a resident and 
the bishop of the Church of Jesus Christ of Latter Day 
Saints is on the Board. He came before you, I don't 
know if you remember him or not, he came for the church 
business. Also, is Frances Parker who is the treasurer 
of Black Rock Broadcasting Corporation and she's 
currently in another meeting and would be unable to 
attend tonight. So, that's the Board of Directors. 

The other situation is the need for the area. It's very 
imense. There's an overwhelming need for this service 
in the area. I have parents that have been waiting for 
almost a year, since we have contracted on this property, 
who are residents of New Windsor who have looked at other 
options and have been told they'd have to wait until the 
end of next year or the quality of the service that the 
other child care center was providing was not what they 
were looking for. They needed more and we're offering 
more and a full service situation. It's not a very big 
center. The scale is very small. Considering other 
day-care centers and the type of building we have is much 
larger than the space that other day-care centers provide. 
Our overall staff ratio is 4 to 1 and so each child is 
getting much more of an individual attention from infants 
through 12 years than at any other day-care center in this 
area. 

If there are any other specific questions, I sort of ran 
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n through it as an overview not to take up to much of your 
time. 

MR. FINNEGAN: Is the primary function that of a school 
or of a day-care center? 

MS. GUGLIELMI: Day-care center. 

MR. FINNEGAN: Educational aspect just accessory type 
function? 

•J 

MS. GUGLIELMI: The Waldorf Education is so different from 
the normal standard education that to answer your question, 
it would be yes. Children learn things from things that 
the normal realm of education wouldn't normally expect 
them to learn from, okay, and inasmuch as that, it's not 
the way the normal education is. We have an emphasis 
on gardening, for example. The need for, you know, the 
growing of vegetables and fruits and corn and things 
like that. That's a regular part of the curriculum, okay, 
what a child would learn from gardening everyday would 
be essentially maybe the same thing they'd learn from 
learning how to count to ten at a table with a ditto 
sheet. Our approach is different, very different. And 
more natural approach.. It's an approach that's not 
although accepted by the Board of Education, when you 
get higher up in schools, this early childhood segment 
of it is definitely not a school. As a matter of fact, 
in this type of curriculum, they probably, it's their 
idea for an age for a child to start school is age seven 
whereas here, we have it at age six, which would be the 
first grade since kindergarten is not a requirement in 
the State of New York. 

MR. FINNEGAN: You don't have first graders? 

MS. GUGLIELMI: No, absolutely not, unless they come after 
three o'clock at which time it's a latch-key program and 
I nave, you know, tnere's a period of time when we have 
quite time. If they have homework or something between 
the age of 6 and 12, we would encourage that. They do 
something like that and then it's basically set up for 
activities, extra-curricular type activities. 

MR. FINNEGAN: Why is it necessary to have the staff with 
teachers as opposed to say social workers? 

MS. GUGLIELMI: To have a degree in early childhood 
education doesn't necessarily, it puts you in the realm 
to teach small children. Ndt necessarily, would you teach 
first grade. So, there's a difference in liow you relate 
to a child who is 3 or 4 years old and 6 or 7. There are 
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n a lot of people who have bachelor's degrees in early 
childhood education who do not have a certificate for 
teaching elementary school. For example, their years 
of experience are with young children so there's a 
difference and a lot of them prefer to keep that 
professional level right there and it's a very widely 
gowing field of professionals. 

MR. DOWD: To add what Calais said, there's a requirement 
by D.S.S., that there be a teacher in the program. 

MS. GUGLIELMI: Yes, .certified teacher. 

MR. DOWD: Must be in the program by the Department of 
Social Services regulations. 

MS. GUGLIELMI: As a program supervisor — 

MR. TORLEY: Kindergarten in one of the early certified 
kindergarten programs — 

MS. GUGLIELMI: Not certified. 

MR. DOWD: No certification process to certify a school, 
request something from the Department of Education and 
we are not seeking that nor do kindergarten or nursery 
school programs have to be certified by the Department 
of Education. This program that Calais is talking about 
is basically a pre-school type of a program. If you 
want to call it that, it's a little bit morie involved in 
here. The Waldorf theory of education as opposed to 
standard book learning that children are used to in 
kindergarten and again, most.of — there are a tremendous 
amount of requirements that the Department of Social 
Services requires to get licensed for a day-care center 
of this kind of facility. And she must comply with those 
regulations and one of them requires certified teachers. 
There's no organized school kindergarten program or 
anything like that in the curriculum. 

MR. NOGENT: Could you tell us a little more of the 
regulations that she has to comply with? 

U 

MR. DOWD: Sure. 

MR. FINNEGAN: How many children will be attending the 
whole program? 

MS. GUGLIELMI: We have applied for a license for 78. 
However, we'll operate with between 64 and 74. 

MR. FINNEGAN: Maximum of 78? 
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MS. GUGLIELMI: Well, that may come back less so we have 
allowed for that possibility, just because of the arrange­
ments of classrooms and how many children in each 
classroom so I picked that much and I was conservative 
and it will more than likely be between 64 and 74. 

MR. TORLEY: In your memo that was back in January, you 
show on your page 6 line 157 that there will be a 
certified kindergarten program. That's no longer the 
case? 

MS. GUGLIELMI: It will not be certified. It will be a 
certified teacher teaching that class but will not be 
registered with the State Department of Education. The 
term that the State Department of Education is that 
registering with them, if you register your kindergarten 
with them, then it's now under the regulations of the 
State Department of Education. The staff wili be in 
charge of that room, will be a certified teacher. 

MR. DOWD: If I may, maybe this might help clarify. I 
have here a Section 5001 of the State Education Law 
concerning schools required to be licensed and registered 
and I'll hand it to your counsel and he can then hand it 
out to everyone else. I highlighted the area where it 
shows you that kindergartens do not have to be licensed 
by the State Education Department. They are not an 
entity that requires certification by the Department of 
Education. They are not basic schools. 

MR. TORLEY: They are required but may be certified? 

MR. DOWD: They could be, if you wish to have them 
certified, you could apply for a certificate process 
but they are not required by the State to run them. 
Now, to answer this gentlemen's questions, I have here 
a list,of all the day-care licensing units from New 
York City which requires, I'd say it's 1, 2, 3, 4, 5, 
6 1/2 pages of requirements from Social Services in 
order to achieve the licensing required agencies, a very 
rigid process. I think the Board is very well aware 
that day-care centers and the need for very good day-care 
centers did not come to light until probably the mid 70's, 
when there was a big scandal in California involving a 
day-care program and child sexual abuse and other abuses 
that were going on. 

MR. TORLEY: That were alleged to have gone on. 

MR. DOWD: Actually, they were found not guilty but 
after since 1976, or thereabout, many of the states, 
if not all of the states, have gone on record and have 
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passed legislation to control the kinds of people that 
work in those kinds of programs, check them all out and 
make sure that they are so well regulated so these kinds 
of things cannot happen again. Those regulations are what 
my client has to go through to get the necessary licensing. 
She's got to make sure she's got a very secure facility, 
properly certified program, properly certified staff 
members and all of the requirements that any other mis­
cellaneous requirements that the State Social Services 
requires. They look at the building. They look through 
the entire building. They look at the structure. They 
look at the program and the staff. They look at 
Ms. Guglielmi. They look at her Board of Directors. 
They look at everything in order to get that licensing 
program so it's not an easy process. 

MR. TORLEY: Have they .done any of that? 

MR. DOWD: Yes, they have. They have had the Fire and 
Building Inspectors into it. They have gone over a 
checklist of what needs to be done. All of those required 
changes to that building will be met through the site plan 
process in the Planning Board if we get that far. They 
don't license us, I'm sure, site plan will be very 
rigorous with this and our clients will comply with all 
the necessary requirements with this municipality as well 
as the State Social Services Department. There's never 
been a doubt in our minds that that will be done. 

MR. FENWICK: I'd like to ask what you're actually here 
for is how does this day-care center that's exactly what 
it is, fall into the PI criteria of column A? What are 
you saying this falls under? What are you saying it 
should be any why? 

MR. DOWD: I hope, I believe, you all have a packet of 
Memorandum of Law and cases that I mailed to you about, 
just about two weeks ago. Basically, the problem in this 
situation is New Windsor code does not define a day-care. 
If you look throughout the entire code and I have been 
through it many, many times, it's a huge book, as you all 
know, but there's nothing in there that talks about what 
a day-care center is, absolutely nothing. The problem 
with that, this Board now has and faces, knowing what a 
day-care center is, where can you put a day-care center 
in this town. Ther's got to be an appropriate place to 
put a day care center. Also, depends on how you classify 
a day-care center. 

We wish this Board to consider classification that a day­
care center is a professional business. A professional 
business is a permitted us in the PI zone. The original 
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appearances before the Planning Board, when we presented 
this, I believe the Planning Board looked at that matter 
and they had no problem with the concept of having a day­
care center at this particular site. 

MR. TORLEY: I don't know as you should say — 

MR. DOWD: That was the original feelings of the Planning 
Board. We came back here for variances and then we got 
involved in an awful lot of other matters and eventually, 
we are here for the interpretation that we are here for 
tonight. I have gone through, at Mr. Lucia's suggestion 
last time, all of the public hearing minutes and there 
are about seven of them, back in 1970's when this code 
was passed. Looking for some clue that someone thought 
of either day-care center or how to define what a 
professional business was. And in the minutes of those 
seven public hearings and I was on Mrs. Townsend's door­
step for quite awhile, there was absolutely nothing in 
the record to give an indication that anyone even thought 
of wondering what a professional business was. Certainly, 
they weren't even thinking of day-care centers. With that 
absent in the statute, it's now incumbent upon you to 
give it a meaning. Based upon the law and we'll go into 
a little more detail, as I proceed in my argument, the 
kinds of operations of a day-care center, the kinds of 
people that are going to be staffing it, having an 
on-call pediatrician and a doctor, a professional, we 
have a certified kindergarten teacher who again is a 
licensed professional by the State of New York. The State 
of New York considers licensed teachers professionals. 
We have registered nurses and licensed practical nurses. 
Again, professional, all of them are going to be on staff 
at this day-care center. 

MR. LUCIA: Can I, it's ambiguous who's^ on call and who's 
actually on staff and on the premises while the — 

MR. DOWD: The pediatrician is the only one that's on 
call. Licensed practical nurses, the certified kindergarten 
teacher, all of the associate teachers and the licensed 
practical nurses are all going to be classified on their 
staff requirements as nannies, taking care of the young 
children, 12 weeks to 3 year old children. They are all 
part of the staff. 

MR. LUCIA: The requirement for a teacher was supervisory. 

MS. GUGLIELMI: She's teaching in the classroom also re­
sponsible for the 3 year olds and 4 year old room staff. 
She's the direct supervisor as well as teaching 5 year old 
classroom. 
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MR. LUCIA: She's on the premises full-time? 

MS. GUGLIELMI: Yes. " . 

MR. LUCIA: How about your nurses?., 

MS. GUGLIELMI.: On premises. 

MR. LUCIA: Registered nurses on premises full-time? 

MS. GUGLIELMI: Yes. 

MR. FINNEGAN: You have registered nurses? 

MS. GUGLIELMI: Yes. 

MR. LUCIA: Same for any other people you'd classify as 
professional that would be employed by Wind in the Willows? 

MS. GUGLIELMI: Nurse practitioner is there everyday for 
three hours a day. She's part-time. She's not full-time 
but she's there everyday for three hours. 

MR. LUCIA: Anybody else? 

MS. GUGLIELMI: Who are part-time? 

MR. LUCIA: Right, who you would consider a professional. 

MS. GUGLIELMI: Our assistant director. 

MR. LUCIA: Your professional background would be what? 

MS. GUGLIELMI: My professional background would be in­
volvement with this day-care center, running and operation, 
and early childhood development, background in communica­
tions. 

MR. LUCIA: Do you hold any certifications or licenses 
for — 

MR. GUGLIELMI: Not yet. We are in the process. 

MR. LUCIA: You personally as opposed to Wind in the 
Willows? 

MS. GUGLIELMI: No, no. 

MR. LUCIA: Any other professionals who, would be•on staff, 
either full-time or part-time? 

MS. GUGLIELMI: The medical staff.and the .teaching staff 
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that pretty much encompasses our staff and there's close 
to 25, 20 last count. 

MR. DOWD: Twenty-two (22). 

MS. GUGLIELMI: Twenty-two (22). 

MR. LUCIA: Okay, how many of those would be nurse 
practitioners? 

MR. DOWD: Nurse practitioners, one; pediatrician, one; 
LPN, one; nursing assistant, three; head teacher, one; 
which is a certified kindergarten teacher; three teachers 
who are certified childcare providers. 

MS. GUGLIELMI: With a bachelor's degree in early child­
hood education. 

MR. LUCIA: Are they alsp certified teachers? 

MS. GUGLIELMI: No. 

MR. DOWD: They are certified childcare providers. 

MR. LUCIA: They are not certified teachers? 

MS. GUGLIELMI: No. There's only one person who's 
certified with the State Department of Education. 

MR. LUCIA: If, correct me if I missed somebody there, 
that list you just gave me is of nine people. I think 
you said there were 22 on staff. 

MR. DOWD: That's right, 9 or 10. 

MR. LUCIA: I don't count the doctor because he was on-
call but this is just people on staff who are on the 
premises. 

MR. DOWD You want to make.that distinction? 

MS. GUGLIELMI: You talked about professional people, 
have other people. 

MR. LUCIA: That's what I'm trying to determine so we 
have the one on-call doctor, the nine on premises 
professionals in some capacity or other and the balance 
of the 22 are nonprofessional staff, is that correct? 

MR. DOWD: Well — ^ 
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MR. LUCIA: Correct me if I am wrong. 

MR. DOWD: We want to make the Board understand what we 
are doing right now, we are going through the word 
professional as it is ordinarily understood by everyone 
in this room. Under normal circumstances, doctor, lawyer, 
engineer, teacher, nurses, things like that. 

MR.TORLEY: Teacher. • 

MR. FINNEGAN: Teacher, you didn't mention teacher in 
this. 

MR. DOWD: I didn't mention teacher. The problem here 
gentlemen, very simple, when you look at the word profes­
sional, again, there are very, ones that come to mind 
right away. Some of us might not think of a theologian 
as a professional but I ask you to consider when you 
define professional, I used Black's Law Dictionary that 
basically states a vocation or occupation requiring 
special, usually advanced education and skill, for example, 
the legal or medical professions. The term originally 
contemplated only theology., law and medicine but as 
applications of science and learning art extended to other 
departments of affairs, other vocations also received the 
name, which implies professed attainments and special 
knowledge as distinquished from mere skill. 

When you get into the area of early childhood development 
and childcare, there's no one in that field who would not 
consider themselves professionals. That's a very special­
ized field you're dealing with the youngest of infants 
and you must take care of them and it's, there's a very 
special skill and training involved and it's our point 
that this definition in Black's applies to this situation. 
It may not be the standard idea of what a professional is, 
lawyer, doctor, nurse, theologian but it's a profession, 
a very specialized special skilled position and most, if 
not all of the people, who are on that list will be having 
to do with early childhood development, taking care of 
very young children. They may be only trainees. They may 
be in school. They may be learning through the process. 
But, they'll be attaining the same kind of professional 
standards as other childcare providers and it is essential 
that you classify them and they would be highly insulted 
if you did not, as professionals. I have talked to many^ 
of them. If you don't think of them as professionals, 
they do a very special service and very well and they do 
it for all the children in the State and country and they 
are seen nationwide as being professionals. I would ask 
you to consider that in your definition of what a 
professional was. I looked in Webster's New Univeral 
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Unabridged Dictionary and it defines profession as a voca­
tion or occupation requiring advanced training in some 
liberal art or science, and usually involving mental 
rather than manual work as teaching, engineering, writing 
etc., especially medicine, law and theology. Would this 
Board consider a writer a professional? Some of you would 
and some of you wouldn't. But, by definition here, they 
would and I'm saying no matter what definition you look 
at, an expansive definitionof what a professional is, 
as this world, is more sophisticated, words themselves 
have to take on more meaning. The word professional means 
childcare providers. 

To give you an idea of how practically this expansive 
definition has taken place within the legal framework, I 
gave you the case of Taylor vs. Foley , 2d Dept. case, 
that's the Appelate Division, which has jurisdiction 
over Orange County and Brooklyn, Queens, Staten Island 
and this area of the New York State. And in this case, 
the issue before the courts was whether or not a drug 
abuse counseling center was a professional office. So, 
that it would be able to be allowed, to be permitted to 
be used in a particular zone in the Town of Greenburgh 
and very interestingly, the Court said that the kinds of 
people that were working here, not all of those people in 
the drug counseling center were professional by any 
definition. People who sweep the floors and people who 
work in the kitchen but when you look at the composition 
of the people working there, professional, and what they 
call para-professionals, social workers, psycholgist. 
psychiatrist helping people kicking the drub habit, stay 
off the drug habit. They consider that a profession and 
the Court sustained them. 

Now, again, drawing comparisons to this particular in­
stance, we are not a drug counseling, maybe you would 
prefer a drug counseling, I don't know, so but here you 
have children, you have the same kinds of professionals 
and para-professionals working in a field, in a service 
oriented type of work. The same type of, I believe 
anyway, that the Court, the 2d Dept. in this case, this 
State has spoken which governs the lower courts in 
Orange County, I would tell you that this is the kind 
of definition of professional that the courts would go 
with. They'd enjoy interpreting it this way. They have 
to interpret it as a profession, in the Supreme Court 
Orange County. I'm telling you direct parallels are 
here in the case law that say that this is a profes­
sional business. 

U 
MR. LUCIA: If I can get you to focus in, for a moment, 
one of the other grounds underlying that decision was 
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that this is a counseling center in the courts, of what 
essional, you might have to consider the time 
client, patient, whatever spends with the 
ional. Typically, in your classic professions, 
patients go to a doctor, you spend a limited 
of time being examined. If you're going to a 
accountant, an engineer, whatever you spend a 
amount of time, you can get counseled, advised.. 

take it to the home professional office definition, 
is where I assume you're going, if you're going 

ballet instruction, you spend some limited amount of 
th the professional receiving instructions or 
ling or guidance. How do you square if an idea of 
sional in the counseling sense being there for 
i periods of time with day-care which obviously is 
more expansive time period. 

MR. DOWD: . I would dare say anyone, anybody takes care of 
a child, especially a young child, they are constantly 
counseling. Parents counsel all the time, whether it's 
in the sense of a psychologist, you're always guiding the 
children towards doing good or bad or whatever. You're 
counseling them. Obviously, the youngest children 12 
week old infants, they'll be constantly cared for by 
professionals. The youngest children will have the most 
care by the professional. Only when you get to the older 
care, which they have less care but they'll have signifi­
cant contact with the professionals. I don't think that 
because you spend half your time with professionals makes 
any less professional anymore professional. They are 
there, they.are on-site. They are constantly counseling, 
teaching and introducing children to new things and 
taking care of them. 

MR. LU3IA: Just relating to this, our discussion, how 
many of the staff are professionals and how many are not 
professionals? I suppose it may come back down to how 
much time they are spending with the professional, is 
day-care taken as a whole primarily a professional 
activity or does it involve professionals, when the 
children are spending their time with nonprofessional 
people 

MR. DOWD: That's a very fine distinction. I doubt 
that any court in the State would follow that.. 

MR. TO:=lLEY 
to cons 
sional 
re 
It may 

jgulated 

Why should we not, if you're asking for us 
ider this to be a professional office, profes-
business, you're offering an activity that may be 

under the Department of Education but need not 
be but need not be. 
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MR. DOWD: That's where you're wrong. The primary focus 
of this particular program is day-care. 

MR. TORLEY: But primary focus.is day-care, not education 
and not profession. 

MR. DOWD: That's right. 

MR. TORLEY: But you're saying day-care constitutes a 
professional activity. 

MR. DOWD: That's right. 

MS. GUGLIELMI: Only the kindergarten comes into the 
jurisdiction. 

MR. TORLEY: The kindergarten activity could be, if you 
chose, certified, under the — 

MR. DOWD: Because just if you decide to certify the 
kindergarten class that you're going to be using there, 
doesn't mean you can just ignore social services. Social 
services is the primary licensing agency for day-care 
center. They are the ones we are going to have to comply 
with. 

MR. TORLEY: You could, if you chose, certify the kinder­
garten program, under the Department of Education but in 
the zoning, there's not a clear definition, halfway clear 
definition of professional business in our code. We do 
have designation areas for schools which are regulated 
by the Department of Education, so part of your activity 
could be regulated by the Department of Education. 
Therefore, it could be a school. 

MR. DWOD: It could be but it is not. And it's not 
intended to be by this particular applicant. Day-care 
providers would not, I don't believe, be certified in 
programs for education. 

MR. TORLEY: You're choosing to have an activity. If you 
choose this one direction, you could be a school or be 
under the department of regulations. If you could choose 
to certify part of your program, as a kindergarten and 
therefore be governed by the Department of Education 
protocols, okay, if you had chosen that route, the Board, 
why not should the Board then consider it as a school at 
least part of your activity as a school? You're choosing 
to say it's professional business rather than choosing 
to say school. We have definitions of school. We have 
no definitions of professional business. If you're 
asking us to interpret the activity as professional 
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business, convince me why it does not more closely fit the 
code as the school in the general definition of what 
people think of schools. 

MR. DOWD: I'm sure this, Board has seen many kinds ob 
businesses, if you wish, many kinds of activities in 
particular places that from applicants that have multiple 
or dual roles, so to speak, different activities. You 
might have manufacturing but you also may have adminis­
trative offices. Just because he has manufacturing that's 
50% of the job, you're going to classify as manufacturing, 
not as administration? What we're talking about here 
again of 74 children or thereabouts, that we intend to 
have in the program, only about 12 maybe even qualify 
for kindergarten program. As far as age group is concerned 
everyone else is going to be much younger than that. 
You're not going to see a 12 week old going to any kind 
of a school or 3 year old going to a school. The bulk 
of the activity is day-care. By definition, day-cara is 
entirely different from school. Almost all day-care have 
some sort of educational parts of programs. But, that's 
a very small part of this program, 
well beyond a kindergarten program. 

This program go 2S 

be 

MR. TORLEY: You also mentioned one question with th 
first through sixth graders that would be involved i 
the latch key program after school. Would they also 
arriving and departing from your school or they go 
straight to the school? 

MS. GUGLIELMI: I'm sorry? 

MR. TORLEY: Is your intention that the children be 
dropped off at your place and picked up there to go 
school? 

MS. GUGLIELMI: There's a very small before school pjrogram 
for those parents that have to leave very early and 
would not no longer like to leave the children at home to 
catch the bus. That opening is only for 15 children, 
that's something that's still under research. To see how 
parents can adjust to that, our hours are at 6:00 to 
allow for that. Okay, now there are a lot of parents 
that work in Manhattan and they have to be there that 
live in New Windsor and Orange County and it's unfortunate, 
there are a lot of children that are left alone to have 
breakfast and to get the bus and to get to school on 
So, with that in mind, that small before school and then 
the after school is basically separate. More than l:j.kely, 
those two are with the before school program will 
probably be the same percentage but then if you have 
be to work that early, you get off a little early, mt 
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MR. FENWICK: Before we.got any further, I'd likd'to 
address something to our attorney. Are we overstepping 
our bounds if we were to say thatthis day-care center is 
in fact a professional business, since the day-care 
center in several pieces of the evidence that Mr. Dowd 
presented to 'us, always call it a day-care center 
There apparently is a definition of a day-care center, 
a day-care center is an entity like a gas station, like 
an elementary school, whatever. They have, that's what 
it is. It has been defined somewheres in the law. Are 
we overstepping the bounds if we do that? Another 
alternative to that is another way can we look at this is 
what the applicant is putting before us forgetting the 
word day-care center, is what the applicant putting before 
us a professional business. Looking at it this way, 
forgetting the words day-care center at all and saying 
what you are bringing before us is should we declare 
this as a day-care center or should we declare this as a 
professional business, forgetting the words day-care 
center because if- we leave the words day-care center in, 
are we going to write the laws for New Windsor. We cannot 
do that. We can interpret each case and,see if it's in 
fact a professional business. That's the way I'm looking 
at it right now. 

MR., DOWD: I would suggest no matter what happens here 
tonight, that the Board perfectly should address to the 
Town Board an idea of perhaps defining day-care center 
and putting it in. 

MR. FENWICK: That's already been sent over there 
not going to go any further. 

and I'm 

MR. DOWD: I believe that's a very good point. We are 
saying you do have the opportunity here to interpret. 
That's you're job to interpret the zoning code as it 
exists. , We're not asking you to create any special use 
any special definition of something called a day-care 
center and stick it someplace in the code. I'm not 
asking you to use your existing code. I'm trying to 
tell you that that, day-care center as we're describing 
to you, is a professional business and that you can 
define it as such. You can say a professional business 
means this particular kind of activity for this 
particular,case. Other day-care centers may come 
you and they may not be able to show you that they are 
not professional.business, for whatever reason they may 
not be the kind of professional we have or program we 
have. This particular case, professional busines; 
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describes this particular activity. 

MR.FENWICK: I'd like to hear that from the attorney. 

MR. LUCIA: I agree wholeheartedly with Mr. Dowd, when he 
says we are bound to interpret the strict letter of the 
code. We have, we cannot make law. And to that end, I 
would ask if you look at or share with somebody the 
table of use bulk regulations for the planned industrial 
PI zone because I think we have to go back to the — 

MR. KONKOL: This is what I'd like to know, where he is. 

MR. LUCIA: If you have that in front of you, if you look 
at column A, use 1, this relays the point that Mr. Konkol 
made, let's read item 1, uses permitted by right and have 
professional business executive and administrative offices 
and buildings. Let's analyze that for â  minute. What's 
permitted there? I think if you look at it, what's 
permitted is offices and buildings. The three things 
that modify offices and buildings are professional 
businesses, executive' and administrative. They refer to 
a type of office or building. Okay, there's nothing, I 
don't believe and this Board has the ultimate answer on 
this, and attempt to define professional business inde­
pendently as a permitted use in the PI zone. If you want 
to just.take a look at some of the other numbers on that, 
if you contrast it with items 2 and 3, businesses are the 
permitted use in items 2 and 3, if they meet certain 
criteria that are spelled out there. If you drop down to 
item 14, office buildings are the permitted use. So I 
think you have firstly have to look at the exactly what 
it is that table of use bulk regulation defines as 
permitted uses. We have heard a lot of arguments on what 
a professional business is. Mr. Dowd has spent a con­
siderable amount of time defining professional business 
but I'm not sure that's an'issue that this Board is going 
to reach under the strict interpretation of this code. 
We are bound to interpret the code that the Town Board 
has passed. We can't rewrite the law and if what's 
permitted are offices and buildings, of a type that are 
either professional, businesses, executive, administrative, 
then maybe Mr. Dowd has to make a different showing than 
what he's done so far. Maybe he will before he's through,. 
I don't mean to cut him short. But, to go very basically 
to the answers to your questions, I think we have to 
interpret the black letter of what's there, whether or not 
you know this is an instrument of social policy or whether 
or not Social Services Law declares certain policies to be 
the law of the State of New York is not entirely the answer 
here. That's kind of a shortcut to the answer the appli­
cant wants. We're bound to interpret what's in this code. 

-27-



n 

1 

6-10-91 

If the Town Board has not provided for something that the 
legislature says they should, then the Town Board probably 
is the appropriate body to remedy that oversight in the 
code. We cannot remedy it. for them. So, to answer your 
question, I would suggest the Board look at the black 
letter of that and be guided by their own feelings of how 
that should be interpreted. 

MR. KONKOL: That was the question I raised last meeting, 
Dan, and I was going to ask you, Mr. Dowd, to point out 
in the ordinances where' the professional business is 
permitted and why is it the right of your client. 

MR. DOWD: Okay, before I answer that question, is there 
any doubt"in this Board's mind that this is a business? 
Before I go through that whole argument. 

MR. TORLEY: A business is defined. 

MR. DOWD: Defined in the Memorandum of Law. 

MR. TORLEY: In the broadest possible terms. 

MR. DOWD: A business, is there any question that this 
is a business? If there is, let me address it now and 
I can answer your questions. 

MR. FENWICK: It's a business, yes, definitely, I would 
say it is a business. 

MR. DOWD: Now, when I look at this permitted use 
schedule, it says professional business, executive, 
administrative offices and buildings. It's my interpre­
tation as a lawyer, and I would ask you to make the same 
interpretation, obviously is that professional business, 
is one use and that executive and administrative offices 
and buildings is the second use in there. 

MR. KONKOL: I disagree with that. 

MR. DOWD: You're certainly entitled to that, okay. 

MR. LUCIA: If I could just interject there and I under­
stand the reasoning. Wouldn't professional business if 
that was the case to be consistent, be plural because in 
items two and three of. column A it's businesses. If 
that were what the Town Board meant, would they have not 
have said in item one professional businesses then 
executive, administrative offices and buildings? 

MR. DOWD: Given the fact that the entire area of day­
care center and professional business is not defined any-
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where in the code, I think that would be highly unlikely 
that they would think of a distinction, that kind of 
distinction so technical that I don't think it would hold 
water in any court of law. Again, professional business 
has a meaning, those words must mean something. What 
does it mean? 

MR. KONKOL: Should have been professional businesses 
period. It says comma, not period. 

MR. DOWD: Not necessarily. Looking at the rest of the 
list there — 

MR. KONKOL: That's your argument, that this is not to 
the interpretation. 

MR. DOWD: If you look at the rest of the uses in your 
column, after each one, there's not a period office 
buildings for editorial .research, design development labs, 
clinics, there's no period.in there. There's more than 
one activity going on in some of those uses, without 
having a period there. 

MR. TORLEY 
use. 

They're all considered as modifiers of the 

[1 

MR. DOWD: They are all multiple uses. 

MR. TORLEY: As Dan pointed out, it's offices and 
buildings of which you can, do xyz in, is there anything 
else in our bulk regulations for planned industrial that 
would give you the indication that the Town Board, when 
it was writing of these codes, had the indication of 
having large numbers of children in an activity outside 
of the playground? 

MR. DOWD: I was going to say public parks and playgrounds, 
those encourage many small children. If you can put a 
public park and playground, obviously it's meant to have 
children in it. That's totally consistent with the idea 
of having a day-care center. 

MR. FENWICK: Is anyone going to reside here? 

MR. DOWD: No. 

MR. FENWICK: Okay,' that' s .one of the things— 

MR. TORLEY: There's no, nothing related to.the home 
day-care? 
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MR. FENWICK: The reason why I asked several of the, a few 
of the points you pointed out to us in the evidence, they 
were residence, people that had to do with homes, resi­
dences and something like that, some just I wanted to see 
if that was in fact the case. 

MR. DOWD: There will be no one living on the premises. 
Therefore, making this in the essense a home professional 
office which brings me to the argument, last part of my 
argument on the interpretation is since the code does not 
define a professional business, does not define day-care 
center, what can this Board use as a mechanism to try to 
understand what the Board meant by professional. What 
the Town Board might have passed, this Board meant by 
professional, one way of looking at it is looking in 
the own ordinance and looking at home professional office 
and the definition of that particular term. And if you 
look at that definition, it's consistent with the argu­
ment that I have been putting forth to you tonight as to 
what constitutes a professional. It includes teachers, 
it includes other activities in which special training, 
special education, special uses are present in a 
particular, in this case, an applicant's home. This is 
not a home but again., gives you an idea of what the word 
professional means, under the Town of New Windsor code. 
I would ask you to keep that in mind in the interpretation 
question. 

MR. TORLEY: All those are referring to activities 
currently in a residential zone, not'in a planned indus­
trial zone. 

MR. DOWD: I'm not arguing that. I'm saying to you — 

MR. TORLEY: By your statement, you're asking us to con­
sider this as a day-care center as of right to be in a 
PI zone. 

MR. DOWD: That's right, as a professional business. 

MR. TORLEY: Anywhere in a PI zone you can put a day-care 
center? 

MR. DOWD: Anywhere in a PI zone. I'm saying to you 
day-care center is a professional business belongs in a 
PI zone by those representations. The issue as to where 
it should be situated, what kind of facility it should 
be in, what kind of improvements should be made to the 
facility are issues before the site plan, approval process 
of the Planning Board. They are going to be the ones 
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that tell us protect the children from the traffic, bring 
it up to electrical code, water codes, sewer codes and 
everything else there. They are the ones we have to 
jump through the hoops for. They are the ones we have, 
to satisfy that this particular building and site is a 
proper place for a day-care center and also in the PI 
zone. 

MR. KONKOL: I.have a question for you. If we were to 
interpret it as a professional business, that's a wide 
open statement, that means any type of business can go 
into a PI zone. We're changing the law. 

MR. LUCIA: Any type of business that could meet similar 
parameters to what Mr. Dowd is proposing, yes would have 
an argument based on the precedent to go into the PI zone. 

MR. KONKOL: Doesn't have to be a school, as particular, 
professional painter, professional pig farmer, anything, 
professional businesses. I think we are misinterpreting 
that law.-

MR. LUCIA: That's essentially is this Board's function 
is to interpret the law we have in the light of the 
application that we are presented with and, you know, 
bearing in mind that any decision you make does set a 
precedent for this zone that's going to be, finding until 
the Town Board changes the law. 

MR. DOWD: There's another point you wish to make to the 
Board and that's contained in point two of my Memorandum 
of Law. It's an important point, I believe probably one 
that may, I hope, will help you make a decision. There's 
a stated policy in this State to encourage day-care and 
childcare. And that's stated in Section 410D of the 
Social Services Law which you all have a copy of as part 
of your packet. That policy is stated thusly, that 
there's a serious shortage throughout of the State of 
New York of facilities suitable for the use for the 
care of children, especially those of preschool age and 
primary school age whose parents are unable to provide 
such care for all or substantial part of the day or 
postschool day. The absence of adequate day-care and 
residential childcare facilities is contrary to the 
interest of the People of the State, is detrimental to 
the health and welfare of the child and his parents, and 
prevents the gainful employment of persons, who are 
otherwise qualified, because of the need to provide such 
care in their home. 

MR. LUCIA: There's, a section there that wasn't read and 
I want to emphasize it. Many such facilities are so 
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located and when they say many such facilities referring 
to the day-care centers, are so located that they are not 
accessible to families in need of such services. I think 
the Board ought to weigh that statement of policy by the 
State along with our obvious obligation to protect the 
health, safety and welfare of the citizens of the Town of 
New Windsor. This proposal is being located in the 
planned industrial zone. And the applicant is coming 
here by way of interpretation. In making that interpret­
ation, you have to have in mind the health, safety and 
welfare of the children who would be cared for there as 
well as the health, safety and welfare of the community. 
I know that you have in the past requested some input 
from the police and traffic accidents in the area and we 
have, I guess, Bobby Rogers letter saying that the site 
plan was disapproved for various fire code reasons. In 
the light of that State policy, I think you can read all 
that together is this proposed facility located so that 
it's' being accessible to families in need of such services? 

There's no doubt Statewide and within the town, there's a 
need for services but is this the location upon which this 
facility should be provided? And that's one of the things 
I think this Board has to consider. 

MR. DOWD: Let me briefly address that and I'll be brief. 
I believe, if you were to talk to many planners, 
municipal planners, land developers, that you would find 
that many times, when you're talking about locating 
day-care centers, you're talking about putting them in 
business type zones, as opposed to residential zones. The 
main reason for that is because it's accessible to the 
people who need it, when they go to work, they're close 
by. They drop the children off at the day-care center. 
They go to work and they don't have to run about, running 
an hour or two hours to get back before the day-care 
center closes. They are within the area, the access­
ibility is within a commercial business type zone. You 
don'.t necessarily want it in a residential environment, 
an .exclusive residential section or any kind of residential 
section. You don't want the noise of children. If you 
have senior citizens around, they'd be bothered by the 
children. Now, if you put it in a business section, it 
has multiple benefits. It keeps it from being annoying 
to the residents and it keeps it in the area to the 
people who need it the most, the working class people. 
I'll be giving you a number of documentation for the 
record from business people in this area who are, who 
want to see this open. Business people and not just 
parents who work but also the business community who 
want to see this kind of professional business, profes­
sional day-care center, come to this area because there's 
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a tremendous need for it and it gives them a tremendous 
advantage. People can work, they don't have to worry 
about the children and the employers don't have to worry 
about the employees saying I have to leave at 3:00 to 
get to my child at 5:00 because I have to go across the 
county. It's right in the business community, accessible 

With that said, let me get back to the State policy and 
the reason why I make this argument. If you look at the 
case law, which I showed to you and the cases that are 
coming down, it is clear that in situations where zoning 
codes are silent as to things like day-care or childcare 
or family-care programs, if they have a residence and a 
mother brings in 5, 6 or 7 children to care for them in 
their home, in the absence of having those properly 
zoned or in the absence of conducting that activity in 
a zone that it's not permitted, the courts have been 
very, very lenient to the provider, to the day-care 
provider and the family-care provider. The case laws 
are pretty clear, gentlemen, that in the absence of a 
definition or an idea of clearly where a day-care center 
can be, that the courts come down and say the local 
Board's must try to follow the State policy for providing 
day-care. To make it available for the people in the 
State of New York and the cases that I have given you 
all say that and they are from all over the State, They 
are lower court decisions, they are 2d Dept. Appellate 
Division cases. 

In particula 
of Tarrytown 
children, if 
for that, pe 
them. The C 
State to pro 
and the muni 
impede that 
to have, to 
and those lo 
restrictive 
stand in the 
of the cases 

r, I bring you to Abbott House vs. Village 
, which is a boarding home for neglected 
you read that case, it may not be zoned 
ople don't want neglected children near 
ourt says there's a stated policy of this 
vide for needy children, the care of children 
cipal laws of the local county must not 
State policy. It's to everyone's benefit 
follow that policy, to encourage that policy 
cal zoning ordinances, if they are overly 
or not even existent at all, should not 
way of that stated policy. In every one 
I gave you in the packet say that. 

MR. FENWICK: For the most part, reading all of them, 
the towns were at fault time and time again, not the 
local Zoning Board or whatever. The laws were at fault. 
So, we're looking at a nonexistent law. We do not have 
a day-care center spelled out anywheres in our books. 
We don't have this situation anywheres in our books. 
Several of those cases happen to be in-residential areas. 
I read through it for the most part, they were in 
residential areas. I wish there was a definition that 
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is what I wish there was. I wish we had it in the books. 
I think if we go on with this thing we're going to be 
writing the law. I'm not quite sure how I'm going to go 
with]it. I want to hear some evidence or what's going 
to happen out of the audience. I have a feeling right 
now is that we have got an ideal situation that your 
client was able to buy a house. That's this building. 
If this house happened to be in an OLI zone, you'd be in 
here I arguing that it would be office/light industrial. 
If you happen to find it in an R-5 zone, you'd be here 
arguing that it belongs in an R-5. That's the way I feel 
aboui it right now. But, time and time again, everytime 
the local town, the Zoning Board were not found at fault 
but ihe local laws were found at fault by neglect or 
omission and that's where we are at but we're going to 
proceed but that's what my feelings are. 

MR. DOWD: It's precisely the fact that it's missing, 
okayl that gives this Board an opportunity to do what 
the courts have said, basically to interpret the zoning 
laws I to allow and to support that stated policy of the 
State of New York to Section 410-D of the Social 
Services law. 

MR. TORLEY: If we can get back to some of the case law 
you presented, as Richie mentioned, they primarily are 
dealing with activities in a residential zone as home 
day-^are and that's not what we're talking about. The 
only one that you've referred to there is the counseling 
center. The others were basically general in rural 
settings for example the one you just referred to, I 
believe Tarrytown was a residential zone of a group home 
in a residential zone, essentially irrelevant to the 
case you're presenting here. 

MR. DOWD: I strongly differ with that statement. Again, 
you have to realize that Mr. Lucia can certainly help you 
with this, if a court of law were to get this matter, 
okay, they would look at all of the cases I supplied to 
you and the Appelate Division 2d Dept. case would be the 
law :̂ or Orange County as that decision was rendered, it 
would be the law for Orange County., The other cases I 
have given to you are clearly persuasive authority as to 
how a particular statute should be interpreted. Each 
court will look at that before they make a decision. I'd 
tell lyou that'an Orange County judge would have to look 
at really just all of his judicial wiles to get around 
thes^ kinds of cases that I have given you to interpret 
it ar̂ y other way. 

MR. TJORLEY: I'd have to leave that to a judge's 
decision but in the other case you presented here, 
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actually the one of the Town of Clarkstown, there again, 
the statement was basically rural nature for shelter for 
normal children, which is very close to the day-care 
center but in that section, they were not permitted in a 
zone where maintenance of schools was allowed so again, 
the court was saying if you have a zone where you have 
other activities, such as schools, then such a group 
home would be an appropriate use. In these, does it 
say that a planned industrial, which could be heavy factory, 
is that an appropriate place for a day-care center? 

MR. DOWD: If there was one, I would have found it. 

MR. TORLEY: There's no case law that says that a day­
care center id appropriate. 

MR. DOWD: In a planned industrial zone, not that I could 
find, not in the State of New York, that I could find. 
The fact that it's not directly on point that's a fact 
of life that all of us run into when we're arguing a 
case and all judges come into that situation, that's 
when they start looking at these cases to help them make 
their decision on a particular fact pattern. In this 
case, the case I have given you is a, there's a stated 
policy for day-care centers and childcare follow-up. 

MR. TORLEY: The question is whether this activity meets 
the criteria for being of right in a planned industrial 
zone. 

MR. DOWD: That's what we are here for. 
your ultimate interpretation in that. 

My advocacy and 

LJ 

MR. TORLEY: Would you help me a little bit in the 
interpretation as our LChairman said, how far a field 
does the case law allow the Zoning Board's to go in 
interpretation because this is actually pretty far a 
filed. 

MR. LUCIA: Well, we have a great deal of power, we, 
meaning you gentlemen as to the Zoning Board of Appeals. 
Essestially, you sit as a Court of Appeals and in inter­
preting this, you're trying to interpret what the Town 
Board meant when they adopted this ordinance. Your 
decision can't be overturned unless it's arbitrary or 
capricious or just plain unreasonable. What Mr. Dowd 
is attempting to present to you, he feels the cases 
he's presented and the statute he's presented require 
you to make a finding that this application is a 
professional day-care center or this applicant's proposed 
day-care center is a professional business within the 
meaning of the code. When I backed you up to look at 
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the strict letter of that, maybe we don't have to answer 
that issue. Maybe if you view the code as defining as 
use of permitted right of offices and buildings, then we 
don't have to touch the issue as to whether or not this a 
professional business. If we hold to the view that that 
isn't really what's permitted use in the zone. If 
professional business merely defines a type of office or 
building, then all of the argument is off point. If you 
want to interpret the code as defining a professional 
business as permitted in a planned industrial zone, then 
you do have to reach the issue as to whether or not that 
day-care center in one of those professional business. 
I think you all have a lot of experience and the Board in 
the history of this ordinance.' You know I would sit 
back and think about it. Do you think that when the Town 
Board created this planned indsutrial zone, they had 
professional business of this nature in mind. If you 
have a reasonable basis for saying no, then you can 
refuse the interpretation that the applicant is requesting. 
And the recourse the applicant has is to go to the Town 
Board and say we have a proposal we think is needed in 
this town, why don't you zone it someplace so we can come 
in and set it up. There are day-care centers in the 
town, are there not Mike? 

MR. BABCOCK: Yes. 

MR. LUCIA: Do you know off hand how many there are in 
the Town of New Windsor? 

MR. BABCOCK: Right now there's two and there's a third 
one that's opening up now. 

MR. LUCIA: Do you happen to know what zone they're in? 

MR. BABCOCK: One is on 94, is an NC zone. There's 
one on 94 also that's in an R-4 zone and there's one 
down in Clancyville, which is R-4 zone. 

MR. TORLEY: We are not specifically referring to how 
many day-care — 

MR. BABCOCK: No, these are day-care centers. 

MR. LUCIA: Do you know if they were nonconforming 
pre-existing, how they got to be there? 

MR. BABCOCK: No, I don't. I assume they are nonconforming 
pre-existing. 

r-J MR. LUCIA: Okay. 

-36-



n 
6-10-91 

MR. TORLEY: My question to you really is more directed 
in interpretation. Obviously, we are trying to essentially 
read the minds of the Town Board, when it existed 10 years 
ago. What case law is there that says how far a field 
obvious interpretation goes, does the Zoning Board of 
Appeals go? 

MR. LUCIA: Basically, your decision must not be arbitrary, 
must not be capricious and must not be unreasonable. If 
you can avoid those three pitfalls in deciding this, the 
court will uphold you but essentially, you need something 
to hang your hat on and if the Town Board did not in good 
conscience really consider this, it may be at the time 
this was, this ordinance was adopted, day-care centers 
were not a big issue so it's not surprising that Mr. Dowd 
found these things. It just was not an issue that was 
considered and if it was something that wasn't considered, 
we have to sit here and decide how the Town Board 
considered it, would they have plugged it in here or 
would they have plugged it someplace else in the 
ordinance. We can't rewrite the code. We have to 
interpret what's here. 

MR. TORLEY 
possible. 

Or choose to say that no interpretation is 

MR. LUCIA: We can decline to interpret'the code, as Mr 
Dowd is requesting and as long as we have reasons for 
it, whether or not we are upheld on an appeal is- a 
matter to the courts. 

J 

MR. DOWD: And you're making an interpretation, you're 
saying it's not this, you're not saying what it is. 
You're saying it's not this. 

MR. TORLEY You see my problem, is that — 

MR. LUCIA: I see your problem very well. 

MR. TORLEY: I ask the attorney if you make the case 
that says if we have no information that would allow 
us to say this is what the Town Board meant, you're 
asking us to write new law. 

MR. DOWD: Absolutely not. 

MR. TORLEY: By saying this is the plan that a professional 
day-care center is permitted by right in the PI zone. 

MR. DOWD: What I'm saying to you and I've,been trying 
to say all along and Dan understands what I'm trying to 
say here. We're not asking you to write, rewrite the 
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'code, we're asking you to do the job that the Zoning 
Board of Appeals has to interpret .the code that exists. 
Now, I'm not saying it's an easy job by any means. I 
work Zoning Boards myself, it's not an easy job sometimes 
and this is an interesting issue. The question here is 
are you going to basically buy my argument, my client's 
argument that that's professional business as of right 
belongs in a PI zone. You're being handed as much 
documentation -as I can hand you and as many arguments 
that I can possibly think of to persuade you to that and 
it's ultimately going to be your choice, yes it is or 
no it's not. But, by saying yes it is, you're not 
rewriting the code, Not at all. You're doing what your 
job was, to interpret the existing code. You interpret 
it this way, who's to say you're wrong. Town Board can't 
complain, they didn't say anything about it. 

MR. TORLEY: I do want to thank you for providing us with 
the actual copies. 

MR. DOWD: I don't know how you want to go about this. 

MR. FENWICK: I'd like to just stay with this because 
it will depend on whether we are going to address the 
next argument or not. 

MR. DOWD: I have some handouts for you. Additional 
handouts, I'm going to throw everything at you, including 
the kitchen sink, if I can. When I told you about the 
State policy of New York State day-care centers, I think 
one of the things you should see are your elected 
representatives' positions on Wind in the Willow, Inc. 
And this particular day-care center. I have hereffor 
each of you, is a news flash basically from Assemblyman 
John Bonacic and Assemblywoman Nancy Calhoun concerning 
a grant that was given to this Wind in theuWillows for 
this project. One hundred thirty-four thousand dollar 
($134,000) grant, loan, I'm sorry, loan, take back grant, 
put in loan, big.-;; difference, that's right a big 
difference and in that statement by Assemblyman Bonacic 
and Assemblywoman Calhoun, it expresses support of the 
Wind in the Willows Day-Care Center. And obviously, ' 
the State is behind this, if they're willing to lend 
$134,000 to this particular program and this particular 
building. 

I also have for you gentlemen a letter from Assemblyman 
William Larkin, who has taken the time to look at the 
program in the Wind in the Willows and has been kind 
enough to write a letter of support for the program and 
lastly, I have a letter from the County Executive, Mary 
McPhillips also expressing an interest in the day-care 
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center and day-care in general for Orange County. Which 
I'd ask all of these be part of the record. I then have 
a letter from a Denyse Varinno, Human Development Agent 
for the Cornell Cooperative Extension who's urging this 
Board-to recognize the Wind- in the Willows Childcare or 
Day-Care Center as a professional business so that this 
program can be, can get underway and provide the vital 
service that is so much needed in the county. And aside 
from the politicians, I have businessmen, I have a letter 
here from Hudson Valley Tree, Inc., which shows you I 
think that area of businesses this one being in Newburgh, 
again looks to the need for a day-care center in this 
area and would be and would have direct need for their 
employees for Wind in the Willows. I have a Letter 
here from Peter Stephan, Director of Human Resources 
for MacBeth, who's expressed their support and their 
view that proper childcare is needed in the community. 
And they look forward to Vv'ind in the Willows beginning 
the business of a day-care center in the area. And I 
have a letter here from Beginnings Unlim.ited, Inc. which 
is basically an Albany based company. However, it talks 
about Golub Corporation, which is one of your local 
businesses. 

MS. GUGLIELMI: Golub Corporation is Price Chopper. 

MR. DOV/D: And addressing the same issues of support 
for this operation. I have a letter from Dorothy 
K'aylor, who is in the audience tonight of the United-; . 
Way. I don't have eight copies. I ask one be put in 
the record and ask if you want me to read this into 
the record, I will or just pass it around to your members 
and let them look at that. I have the one copy I gave 
to the Reporter and one I gave to the Board and at this 
juncture, Mr. Chairman, I think I have — 

MR. FENVifICK: I'd like to say something in reference 
to this. I have been contacted at work by a Mr. Darling 
from Alban}'-. This is like a chicken in every pot, 
fantastic idea. I spoke to him and he has no idea 
where the site was, no idea what the building is all 
about or anything and I have got a feeling that's 
probably 90fo of these letters. It' s a great idea. 
There isn't a person on this Board that object to the 
idea. Are these people familiar with what's before 
our Board? 

: : 

MR. DOWD: If you look at Mr., Senator Larkin's letter, 
he's specifically has looked at the plan. He says so 
in his letter. 

MR. FENWICK: Plans are great, you know I'm just — 
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MR. DOWD: Again, Mr. Chairman, I'm not going to be here 
before this Board saying that there are not things that 
have to be done to that building. The appropriate 
place to address those and we'll certainly address those, 
,if you give us the opportunity is the Planning Board. 
Every single issue that you are concerned about, my 
client is concerned about. She's concerned about the 
children she's got to take care of, not only because 
of the liability aspect but more importantly, they are 
going to be like her children. She's responsible for 
them. The parents trust her. She cares about the 
children. She's not going to put them in a firetrap. 
She's not going to let them run out onto 9W. It's 
going to be a well organized, well run,, well kept day­
care center and if we can't meet the Planning Boai-d's 
approvals, we're not going to get this operation going. 
If we can't meet State which is probably more rigorous 
than the site plan approval of New Windsor, we're not 
going,to get this, thing opened. We'll address those at 
the appropriate forum and we have to ansv^er to more than 
one authority on that and that's my client's position. 
They'll be addressed .satisfactorily. 

MR. TORLEY: Mr. Larkin's letter said that he had the 
opportunity to see the proposed site, not the site plans. 

MR. DOWD: Did he see the Dlan? 

MS. GUGLIELMI Yes, he did, 

MR. FENWICK: That's neither here nor ther--.. We have a 
letter in front of us that he has seen this. Any other 
comments or questions from the Members of the Board 
before I open it to the public? 

MR. LUCIA: Before we do that, I just w-ant to explore 
with you for a moment the extent of State pre-emption. 
Social Services Law 39S seem to pre-empt the issue fo,r 
how many day-care centers that were probably in agree­
ment on that. Do you feel that Social Services 410-d' 
similarly pre-empts the field in commercial day-care 
facilities? 

MR. DOWD: 410-d, that's the one I referred to. 

MR. LUCIA: You felt pre-emption rf 410-d is as exten­
sive as 390-A? . 

MR. DOVJD: It's a stated policy and it pre-empts the 
local municipality in any judgment,*all the regulations 
and rules about these kindS'of day-care centers as 
opposed to the home are all regulated. I gave you copies 
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of all the-hoops she's got to go through to get licensed. 
That's the ultimate goal. That's the most challenging-; 
thing is to meet those criteria to get the license. 

MR., LUCIA: The extent of it is real important to where 
we are going here. The last year's Town of Clarkstown 
case pretty clearly established the 390-A pre-emption on 
home ,day-care. Do you know of a case that's as strong 
'̂f.or commercial day-care under 410-d? 

MR. DOWD: If I found it, you'd have it. Again, because 
of the interpretation on 390-A, it's my position that 
should this kind of a case come on this kind of a program 
come before a court in this State, that that case, the 
Clarkstown case as well as the other cases arê  going to 
show us that 410 is pre-empted, is just as pre-empted as 
390-A. 

MR. LUCIA: I understand that's your feeling. I'm 
wondering if the Courts aren't going to allow Zoning 
Boards or Town Boards in redrafting the ordinance to 
consider environmental impact issues on the commercial 
unit. You know, one of the issues this Board has from 
the outset been real concerned with is health, safety 
and welfare. If you're going to put a day-care center 
someplace in the town, are you going to put it in a 
planned industrial zone? I'm not sure that they would 
nor am I sure that this Board in interpreting necessarily 
has to reach that. If 410-d is really less extensive than 
390-A, maybe that's something they can hang their hat on. 
That case until now hasn't come along, I don't think. 

MR. DOWD: If it was out there, all the people I spoke 
to in thei'.'field as well as, you know, the municipal 
planners and my own research, if it was there, I would 
have found it. I don't know where it is. 

MR. TORLEY: Hov/ about the research, are there any cases 
where a town zoning code that says commercial day-care 
centers are permitted in this zone but not in PI zone, 
have they ever come to trial, are you aware of any? The 
question is, have any cases, the reverse where a 410, a 
Town Board had written proper zoning codes, a day-care 
center is permitted in an R-4 but not in a PI? 

MR. FENWICK: Do you actually think.Mr. Dowd would bring 
something like that in here? 

MR. LUCIA: He's been pretty candid. 

MR. TORLEY: I think if he's aware of that, he'd have to 
respond. 
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MR. DOWD: I'd just like you're almost like Court, I'd 
have to be honest as,I would be in court. If there was 
a case on point in this particular matter, I wouldn't 
be here making the argument, nor would my firm. We are 
not here to pull anything over your eyes. The reputa­
tion- of my firm and myself as an attorney, I would make 
that kind of representation to you, if I knew it wasn't 
true. 

MR. FBNWICK: Anything else that we'd like to bring up? 
Okay, I'd like to topen this up to the public at this 
time. I'll ask you to raise your hand. When you're 
recognized to please stand, give your name and address. 
The thing I ask you to do is to listen to the person 
that spoke before you. Try not to be repetitious, We'll 
be here all night. Please address the situation that 
we're against right now and which is an interpretation 
that this is in fact it does belong in a PI, planned 
industrial, zone. That's all we're concerned with. We 
know there's a need, there's no doubt about it. You 
can be here- all day long telling us about the need. We 
know that. We're not sure the thing that's before this 
Board is this need in this zone. 

RICHARD HYAMS: Good evening, I'm Richard Hyams, I live 
at 1169 Washington Green. My wife and I purchased one 
of the codos there, .about a year and a half ago and I'm 
not going to bore you with the need of it. VJe' re really 
stuck, we're really stuck with no day-care centers since 
I'm the first one I can say a little bit with some 
places, were totally not up to par. There are a couple 
places that are unlicensed that are available with space 
but we wouldn't deal with any of those. We do have the 
only place in the area that we would consider is the 
Butter Hill Day-Care and we're first. We'll have a space 
there in the springtime of next year. Okay, so we're 
really, you know, in a bad way about this. But, then 
as far as we're talking, you know, I kind of, I was 
jotting down some things here. One of the things just 
like why thei.argument of this being a professional 
business is kind of that seems kind of silly when, you 
know, you're talking about we consider teachers 
professionals but well, you were talking about we sit 
with somebody for a doctor for 15 minutes, a lawyer for 
an hour, this person for an hour, don't we got to school 
for all day? When we do that — 

MR. FENWICK: The reason why before ..you go any further, 
the reason why that's a question we have specific 
standards and it's recognized in our zoning book, 
schools, high schools, trade schools, vocational schools, 
schools that are other than either one of those items, we 
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do have schools. 

MR. HYAMS: And the counseling ~ 

MR. FENWICK: And we have zones for those schools so that's 
the reason why several members on this Board have ques­
tioned as to whether this is in fact a school. Okay, if 
it winds up beings a school, we have a place for it and 
it's not planned industrial. 

MR. HYAMS: Unfortunately, the places are, there's enough 
people breaking down doors to open them up and my wife 
and I are in a, real hard position because of it. But 
then, the next thing we had was the counsleing aspect of 
it. You know, from right now, my baby is just two years 
old but and, you know, still, she learns all her inter­
personal relationship and are those considered something 
we learn in school under that definition or something we 
learn by counseling different types of teaching, something 
that she's planning to offer,in this school. The only 
other schbol within any kind of distance from here is 
the one Montessori School in Highland Falls and that's 
just a big trek and only open for three hours a day and 
doesn't offer the kind of hours that she's offering, 
which no day-care center in New Windsor offers anywhere 
near. Butter Hill is from 7:00 till 5:00 in the 
evening. She's until quarter to seven in the evening 
and starts and six in the morning and a couple of you 
know that's for me that makes a real big difference. They 
took the second definition before they got my profession 
in there, I don't understand what the argument is. Again, 
with the professional, the counseling that the different 
type of teaching that she's talking about, which is part 
of a day-care but I just want to say I have never met 
her before this evening or anything like that. I came 
here, my wife had a problem with a babysitter. We're 
trying to get a babysitter. That's why I'm here, not 
my wife. My wife had even more things to speak about 
than I did. But, the big thing that she's with the 
teaching aspect that we are not going to call a school 
is something else that a child, a two year old, an infant 
needs to learn with interpersonal relationships and 
things about talking about like raising a garden and 
stuff like that. There's a lot of responsible things 
a three year old learns, they need to water the plants 
and stuff like this and caring for things and things 
that aren't defined in school ox' counseling which, am 
I putting them undt̂ -r , they're somev/here in'^between th^re 
and they are definitely in between ^here and since they 
are, they constitute a profession as far as and you were 
talking about the numbers of people that were in here 
and stuff, profession, somebody who's painting a house or 
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something like that or siding or roofing a house, if you 
get paid for what you're doing, you're doing it 
professionally. That's not the definition ofprofession 
that we're looking for here. Definition of professional 
is if we by concensus is something that you have been 
educated and trained to do beyond secondary school. 
That's basically seems that S0% at least of the staff 
from what I heard here is at least got an associate's 
if not graduate degrees. I don't think there's a 
question and the childcare provider degree, a childcare 
provider where are we putting, that? That doesn't fit 
under teacher and it doesn't fit under counselor. Okay, 
but yet it's a professional position. I don't see any 
question in the world about that being a professional 
position. As far as where the place is located, it's 
located, I live down in Washington Green, everybody knows 
where that is, I'm sure. It's going to take me three 
minutes to get out of my way going there. My wife is on 
her way going to the Newburgh Beacon Bridge. That's her 
really perfect. 

As far as questions about traffic accidents, I heard 
somebody mentioning something about traffic accidnts. 
I think that the place is probably going to have a fenced 
in yard, kids probably aren't going to be able to cress 
the street and stuff. 

MR. FENWICK: That wasn't the question that our Board was 
investigating. It's because of due to incr-eased traffic 
that's what this is about. 

MR. HYAMS I understand t h a t . 

MR. FENWICK: You have not been here for f ive meetings, 
t h i s Ds the f i f t h meeting and one of tl"'e t h ings v/e had 
asked the Pol ice Chief to address was acc iden t s and 
t r a f f i c flow in ther-e and in t h a t a r ea . 

MR. HYAMS: . I understand t h a t completely. Okay, I 
unders tand. 

MR. FENWICK: I d o n ' t want t o get away from t h a t or 
where t h e concer'n for t h e chi ldren i s i s more or l e s s 
a t r a f f i c flow and we have a r i g h t in t he book t o address 
t h a t and we have. 

MR. HYAMS: I thought i t was cai-s dr iving i-p on the 
sidewalk and running th.i-ough t he school . But, t h a t ' s 
obviously you need to do t h a t . Okay, and then t h a t ' s 
a l l t h a t I th ink I warA^d to say. I wanted to say mere 
but s p e c i f i c p i ece s , P a t t y ' s Playhouse, we went in to 
FalJty's Playhouse and she, we wouldn't leave our daughter 
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there. That's theoother licensed place in New Windsor, 
Patty's Playhouse, Butter Hill and there was another one 
that we're on their waiting list too but that's farther 
ahead even then Butter Hill. We have a better chance 
of getting into Butter Hill. I was unaware of how long 
this has to go. It seems that I'm going to be in 
Butter Hill next spring even if you guys do great before 
I'll get into there. Just doesn't seem to be real 
expeditious. 

RITA CAFFARO: My name is Rita Caffaro and I'm a home­
owner in New Windsor. I'm a concerned parent. I'm also, 
I work for Cornell Cooperative Extension, Orange County. 
I .am a 4-H Staff Representative. I'm the Executive 
Director of the program in the City of Newburgh which is 
Youths at Risk. 

I'm here tonight in support of this professional day-care 
center that we are trying to get going in New Windsor. 
As you know, there's a need. I don't have to go into 
that. Working in the City of Newburgh, I see I have 
the opportunity to go into latch key programs and I 
know that they are not professionals that are running 
these programs. And we do definitely have a tremendous 
need to have professional day-care centers where we can 
send our children to, know that'they are safe and I 
feel at this point, because this is a professional day­
care denter, that there's no reason why it shouldn't 
be allowed to be placed in an industrial zone. People 
definitely need to have places near where they work. 
This would be a great opportunity for many people. I 
hope that you do consider allowing this professional 
business to be established in this area for the need 
for the children and definitely for the professionalism 
that's involved. , Thank you. 

MR. FENWICK: Anyone else? 

BILL TRIMBLE: My name is Bill Trimble and I'm Director 
of Economic Development for the Eastern Orange County 
Chamber of Commerce. I'm here this evening to support 
this program for Wind in the Willows and again, I'll try 
to avoid that need word as much as possible. 

Eastern Orange County Chamber of Commerce representatives 
are in excess of 1700 businesses in the Hudson Valley 
area and on a day to day basis, we get constant inquiries 
as to what's available professional day-care centers are 
here in Orange County. This program I'm personally 
familiar with because, as also representative of N.A.I.D., 
Newburgh Area Industrial Development, we have acted as a 
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vehicle for the application that went into New York State 
for the funding of this program. Again, once again, I 
should say as far as need goes, there's no question about 
it. As far as the problem we have here as far as your 
interpretation as to professional, I think that if the 
dictionary probably was updated, this type of service 
would come under professional. Each and every day of our 
life, everything changes as far as what we in the past 
have called one thing today, it takes on a totally 
different meaning. This here with the interpretation of 
professional, there's no question whatsoever these are 
highly qualified people that are going to be in place 
here and I believe New Windsor, on a day to day basis, 
I represent going out trying to find and also assist 
existing businesses here to bring them in as well as to 
help any of those that you have presently here to expand. 
There's no question whatsoever as to a need for this 
type of service. Thank you. 

DOROTHY NAYLOR: My name is Dorothy Naylor and I wrote 
you all'the letter from United Way of Orange County. I 
apologize for insufficient copies. I know the need but 
that's not what I'm here to talk about. I want to talk 
about professionalism. Day-care centers gothrough a lot 
of licensing, a lot of inspections and it's not just at 
the beginning but they'll be repeatedly inspected and if 
they are not up to par, they can be sanctioned and they 
not be allowed to continue to operate. We currently work 
or fund nine nonprofit agencies in the county that 
provide day-care. We donsider all of their directors and 
a good part of their staff professional because it takes 
a professional to deal with the children, to work with 
them. They are the parent for a large part of these 
childrens' lives. In fact, in some cases, the children 
may see these people as much as they see their families 
and if they are not professionals, they will not know 
how to provide the socialization and nurturing that 
these children need. 

n 

I have seen the documents that they have prepared and I 
have been talking to Ms. Guglielmi for a couple years now 
off and on and she's been trying to get this established 
and she has a plan. She has looked at it. She's looked 
at the needs of the children, the needs,of the staffing, 
what the parents need to know and I think that there can 
be no question but that this' is a professional business 
and it'ssomething that the children drastically need. 
Thank you. 

JOAN AUGELLO: My name is Joan Augello I live at 34 Common­
wealth Avenue, I'm the Director of Childcare County of 
Orange located at,11 Bennett Street, Middletown, New 
York. Our resource and referral service last year 
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answered 770 requests for childcare for parents through-
oat Orange County, about kOfo of those parents were from 
the Newburgh area. About 60^ were from parents looking 
for infants and toddler care so there certainly is a need 
for it. I also represent childcare professionals, a 
whole profession of early childhood educators who have 
devoted their lives to this early phase of human develop­
ment and only now are we beginning to recognize how 
important those very early years are. So many areas of 
our society seem to be crumbling and now we're once 
again looking at those early childhood î ears and the 
importance of reliable, dependable trained staff is so 
crucial and it's going to effect our communities in the 
future so I do represent a body of early childhood 
professionals. 

Also, I sit on a Business Dependent Care Task Force which 
includes businesses and dependent care providers that 
would be providers for the very young and the elderly in 
our society and there's a need to work with businesses 
to adapt our society to help our employees care for their 
dependent family members, In view of this, I really urge 
you to consider these changing demographics in the work 
force and that our communities are in the future are 
going to need professional programs that are going to 
help our employees help our businesses care for, allow 
our families to work as well as care for their employees. 
I think we need to start thinking of childcare as being 
part of the infrastructure of our communities, we need 
roads, we need sewers, we need the water systems and we 
need quality professional programs to care for our 
children because that's the first step to our new 
citizens. 

In addition, I'd like to share with you a report that was 
done by the Rockland Planning Office, which was done to 
help italize the Rockland County Business Community by 
trying to include my childcare centers and make child­
care be more' available in their communities. And after 
extensive research and a pretty significant bibliography, 
the model zoning code suggested that there was some 
limitation for childcare centers in residential areas 
and in single family and two-family residential areas 
but their recommendations are that in all other zoning 
districts, that a childcare center is permitted by right 
in all other zoning districts, subject to the following 
conditions. One, State licensing standards and require­
ments are met. And as we have talked before, they are 
very extensive. The rules and regulations by the 
Department of Social Services. Number 2, is setbacks,, 
screening and landscaping shall conform to the permenant 
portions of the zoning code which is something that can 
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n be handled on a local level. Number 3, structures shall 
meet building, sanitary, health, traffic, safety and 
fire safety code requirements. That's another local 
issue. A minimum of one off street parking space shall 
be provided for each employee plus off street. Well, 
that's parking. And number 5, filing of a childcare 
registration form with the town or village. I think 
the important thing is like the gentleman in front was 
saying that as long as certain conditions can be met, 
that childcare programs are so regulated that they should 
be available in all our zoning districts. I have a copy 
of this, if you'd like. 

MR. LUCIA: Do you have a date on the proposed code? 

MRS. AUGELLO: I think it's after the Clarkstown decision 
because I know there have been, there's a new State law 
regarding it, it's June 1990. , In light of the changing 
demographics, and the families who are,living in New 
Windsor, where it's so imperative now where there be two 
income families, we need to look to ways where we can 
support our residents, support our families and really 
make sure that our children are getting the best kind 
of care possible so I urge you to be very open as you 
consider these regulations. 

NANCY LOPES: My name is Nancy Lopes and I'm Educational 
Director of Day-care Center in the County. We have had 
day-care centers for eight years and we have been 
located — 

MR. FENWICK: Whereabouts in the county? 

MRS. LOPES: In Monroe, New York. We have had a day-care 
center for eight years, five,of which were in an 
industrial area and three of.which are now in a residen­
tial area. And being in both, what we did is we found 
the need in the community. And the need in the community 
at the time was industrial area, that's where, why we're 
located there. I'm sure Ms.•Guglielmi has taken on the 
need of the community and found where the need is 
greatest, where the residents need the day-care center, 
where the day-care center should be located. 

MR. LUCIA: 
into — 

Was that by permitted use or how did you get 

LJ 

MRS. LOPES: Both by permitted use. 

MR. FENWICK: Before we go any further, I'd like to ask 
you if you're going to speak, have you in fact signed 
the roster? I'm going to skip over you, the gentleman 
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behind who has, I'll allow them to speak. I saw another 
hand up in between the gentleman or, okay, if you in fact 
have signed it, I'll let you speak and then these people 
can sign it. 

JOHN TURNER: My name is John Turner, my wife and her 
brothers are the owners of the residence. I'd like to 
give you a little background, since we have owned the 
house and give you a little idea of what was there prior 
to us purchasing the house. Prior to us purchasing the 
house — 

MR. LUCIA: Are you referring to the property which is 
the subject of this application that's the estate of 
Geraldine Carfaro (phonetic)? 

MR. TURNER: Yes. Basically, what was in there before 
we bought the house was prostitutes. I'll be honest 
with you. When we had to go in, all kidding aside, when 
we bought the house and we, our original purchase of the 
house was to make it into a elderly roominghihouse but 
due to the death of Geraldine Carfaro, my mother-in-law, 
who was one of the other major partners in this, we made 
an assessment for the house to be sold. Probably, if 
it wasn't for that, we'd be standing here instead of 
this young lady trying to get a variance for an elderly 
home there. We spent a tremendous amount of money, 
hours, fixing it up. We put a lot of money into a new 
heating system and other improvements. What I'm trying 
to say is is what was there before that or before we 
purchased the house was just a, like I said, it was a 
rooming house and for anybody that really wanted to 
live there. There were people living there that didn't 
have jobs, were on public assistance and there was nobody 
there regulating that. Like I say, there was prostitutes 
living in there. Believe me when I had to go in there 
and take some of the things out of there, like bathrooms 
and such, some of the things I found in there weren't 
exactly things that I wanted to touch. So, what I'm 
trying to say is that prior to all this, and our reason 
for buying the house, we wouldn't even be, it wouldn't 
be this lady, I would be here right now if it wasn't 
for the death of my mother-in-law. So, my real reason 
for telling you this is just the fact what was there 
before wasn't regulated by anybody and nobody knew what 
was going on there so I think as a parent, and having a 
young daughter in childcare, which I, is in a private 
house, not regulated by any State agency, which it took 
me a long time to find somebody that I trusted and they 
are not certified. I think that given a chance, 
professional, I agree with these people, it's a pro­
fessional business. Thank you. 
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MIRA RUMSEY: My name is Mira Rumsey and I own a hcuse 
at 23 Ledyard Street. I'd like to address the word need 
a little differently. I'd like to know what would happen 
if this woman needs $134,000 in order to convert this 
over to a day-care center, I know this house is in very 
poor condition, unless John Turner did a lot of work to 
it., I was going to try to buy this house a year and a 
half ago. And I was lucky to get out of the deal 
because of a loophole because I knew that this was 
going to require more money that I would possibly 
afford to be within the code of PI industrial and I would 
just like to know what her back up plan is if she can't 
afford to actually make this a day-care center, which 
yes, is definitely needed by the community. As a mother, 
I totally agree with everybody and what they are saying. 
I questioned had they been in the house, do they know 
what it looks like inside, unless a lot of work has been 
done to bring it up to the code, electric, plumbing, 
different things like that, in order to make this for a 
day-care center so people aren't afraid to leave their 
children. 

MR. FENWICK: Just by hearsay, I'm sure you know what's 
in there already. 

MS. GUGLIELMI: Can I just address her financial situa­
tion? 

MR. FENWICK: I don't think I'm going to cross you off 
but I don't think that's what's before this Board right 
now. 

LISA TURNER: My name is Lisa Turner and I'm just going 
to be upset because Mira tried to buy the house and what 
happened my brother moved to Rhode Island and the pipes 
froze up and she tried to get me to come down this huge 
amount on the price of the house and I didn't go for it 
per my attorney, Peter Bloom and she screwed me over for 
like six months holding me up and that's the reason she's 
here because she's wanted this house for years. 

MR. FENWICK: 
right now. 

We're getting off of what we're addressing 

MRS. TURNER: My mother bought that house for a huge 
amount of money and I have the papers to prove that 
she put over $90,000 of home equity loan into that 
house and besides that — I'm sorry. 

JAMES SOFIATI: My name is James Sofiati and I'm from 
the Town of Newbrugh. I'm not prepared as much as 
everybody else. I'm kind of against the site. There's 
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a bunch of reasons. The last lady from Middletown has 
concern in her letter about fire and parking and I 
definitely know that there's no parking around the area. 
That's one of the major problems that we have in the 
area is parking. There are going to be other major 
problems because I have also been in the house but again, 
we're not here to discuss that as far as money and stuff. 
But, for the record, $135,000 will not do anything for 
that house. And also, I would like to state because there 
are — 

J 

MR. FENWICK: If you're not going to address this part 
of the Board, sit down, okay, go ahead. 

MR. SOFIATI: I'd also like to point out that I believe 
that I know of two other places that are much more 
suited to this. One is the O'Neil School which is 
right down on 94, which ,is not in such a major inter-
sectin as we're talking about right here. And there's 
also another building in the Town of Newburgh, which 
is in back' of, I believe George Carroll Bussing Company. 
On that road, there, there's another old school in there 
which makes we want to think of that with a building 
such as these here, which are already prepared for a 
school and it would seem to me that these would be much 
more feesible places to put this again I'm not, I'm 
definitely in favor of childcare. I have started a 
family myself and we're going through the problem of 
finding day-care. It's very hard. And such, and 
basically that's all I have to say. 

MR. FENWICK: I have got to go to somebody new and we'll 
get back to you. 

MR. DOWD: May I make a brief comment? 

MR. FENWICK: We'll wait till we're done with the 
comments from the audience. 

NELSON LOPES: My name is Nelson Lopes and I'm from 
Monroe. I'm a social worker and I'm a professional 
working with'children for the last 10, 15 years. And 
when you talk about a program that's going to educate 
children that are going to learn most of their knowledge 
between the ages of 3 and 5, I call that a professional 
business. And being that the laws have missed wha*̂  we 
call quote unquote day-care, I think it's encumbent 
upon the Board to look at that and try to rectify that 
because the majority of the people I hear seated here 
making statements and that they are saying is that it's 
needed and being that you're the body that has to deal 
with something like that, I really do think it's 
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encumbent upon the officials of the town to look at this. 
IBM is offering monies for programs of this particular 
nature because they want to see this development in the 
community so that their employees can have better child-
care for'their employees and when the State and organiza­
tions like IBM set a mandate, to offer monies to make 
better programs in the community, I think it's encumbent 
on the local community to babk it and support it. 

LISA TURNER: I'm gong to speak in reference to the 
house. Number 1, my daughter is 4 years old and she's 
in day-care. She currently goes to a day-care center 
that's right off Route 94. I can't talk about it. 

JOHN TURNER: Just a little point of reference, I'd likê  
to make,since she's upset. Concerning Mira Rumsey, I'd 
like to clarify Mira Rumsey was in contract to buy this 
house. 

MR. FENWICK: You have your problems there, that does 
not concern this Board one bit. What this Board has to 
address and what I told everybody else here is we have 
to address that this in fact is going to be in a PI zone, 
should it be in a'PI zone. That's what we're addressing, 
nothing else. We have heard a lot of need and I've let 
the people go on in their cases to establish this in fact 
belongs or is under the definition in this book of 
belonging in a PI planned industrial zone. That's what 
you have to address to us. 

MR. TURNER: All right, just wanted to make you aware 
just wanted to make you aware that there are people 
that are here for other reasons, other than what they 
are saying. Thank you. 

MR. FENWICK: Anyone else? I'm going to give the last 
chance, this is it I'm going to close the public 
hearing. There will be no other comments after that. 
That will be it. 

(Whereupon a brief recess was taken.) 

MR. FENWICK: I'm just going to ask you to give to the 
public what you told me,, Dan, about we're under one 
public hearing interpretation and area variance,. 

MR. LUCIA: What I was just explaining to the Chairman 
from force of habit, usually at the--end,-we say we're 
going to close the public hearing and the Board entertains 
motions on the application.' This application is actually 
two applications combined, one for interpretation and 
that's all we have heard so far. The second one, if 
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that's decided favorably, is for.several area variances. 
So, what I just suggested to the Chairman, we don't want 
to close the public hearing but instead just close that 
portion of the public comment on the interpretation. The 
public hearing is still open and if we reach the area 
variance, the applicant and the public have an oppor­
tunity to publically speak again on those issues. You 
say you had some response. 

MR. DOWD: Just to make comments very brief comments to 
Mr. Sofiati's comments. 

MR. FENWIGK: I'm going to entertain any more comments 
from the audience in reference to the interpretation. 

MR. DOWD: I wanted to make the record very clear here. 
I'm not asking my client to say anything about the 
funding. It is not appropriate here, not qualified to 
say how much money has to go into that. We have 
professionals that have been in that building, engineers 
of all shapes and sizes, electricians, plumbers, the 
whole works. We have had social services people. We 
have had Health Department people. We have had every­
one go into that building and look at the building and 
I just want that to be clear, very clear on the record. 
We have had many, many people in this building and we 
are still here for that application because we believe 
we can get it up to the necessary code requirements to 
meet all the requirements and we provided a site plan 
for the Planning Board and you have a copy of that 
which shows adequate off site parking which we would 
supply as part of our plan. I can address those issues. 
I don't think it's necessary. I wanted to make the 
record, very, very clear that that's a program that's 
very well thought out. We have had a number of people 
look at it and I just want the Board and I think the 
Board can appreciate that, we're not here to address 
funding issues or real engineering issues. 

MR. FENWICK: I don't care about any of that, okay? 

MR. DOWD: Lastly, Mr. Augello referred to a study 
which I have a copy, which I'd like to make part of the 
record and give to the Board, concerns the Rockland 
County Planning for Day-Care. 

MR. FENWICK: I'm not going to have time to read this. 
She basically touched on it and it will become part 
of the record. I don't have time to read it and if the 
members would like, I'll pass it around to them. It's 
several pages long but go ahead. 
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MS. GUGLIELMI: Yes, I'd like to make one comment about 
the childcare center going into a planned industrial 
zone. Across the United States, not only in Orange 
County, childcare centers are increasingly becoming 
a part of industrial parks, on-site day-cares for large 
manufacturing corporations and other businesses, including 
the United States Post Office in upstate New York which 
has one on-site in a industrial park. These are all 
industrial areas, business likewise office buildings 
and industrial areas. The State Economic for Economic 
Development, J.D.A. requires before submitting the appli­
cation that you are in conjunction working with manu­
facturing corporations to be able to apply for the loan. 
This site was first reviewed and approved by N.A.I.D. 
They first had to see that we were working with manu­
facturing corporations, that we were accessible to these 
manufacturing corporations within a reasonable amount 
of time to get there. Am I right and as such, the 
requirments were very stringent and that policy was 
set to be able to do that. We do have several businesses 
and these businesses have been waiting for a very long 
time, many of them in New Windsor. There was also a 
survey that was also done, specifically to the 
businesses in New Windsor and they expressed the need 
of this and'that's beyond the point but they know the 
site, New Windsor is not that big. You can tell someone 
specifically. where it is and they know the house, as 
you, yourselves when we first came before you, you knew 
the property immediately. And many people have been in 
the property for whatever different reasons, okay, we 
have had professionals.in that house constantly, when 
we first went into contract, we had more people in and 
out of that house than the current people living there 
knew what to do with. All professionals. All giving 
documentation reports, estimates, pertient code on what 
would have to be done. The zone and the house has 
always been residential. You speak of it in a way as 
if something industrial had already happened on the 
property and we're trying to do a day-care center when 
it used to be a manufacturing plant. The house has 
never been anything but the house. We had environmental 
assessment report that came absolutely clean, the 
property is perfect for this use and I just want to 
rectify some of the questions and some of the answers 
and why this particular house and being in a planned 
industrial area it's a mixed use. We've got some 
commercial, we've got some residential and down there 
we have American Felt & Filter down in the woods and 
it's down by the river. And there's not much else 
that's going to go around that zone that would be a 
hinderance to the day-care center. Newburgh Auto Park 
has parked cars, that's it. And that's what I wanted 
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: to say. 

MR. TORLEY: As you pointed out very nicely, there are 
some individuals in other codes that you're asking us 
•CO fill by interpretation. Have you approached the 
Town Board so they can more properly be filed by legis­
lative action? 

MR. DOWD: As best I can address it, is by saying we are 
down here for the duration. You make certain choices 
in representing a client and the zoning amendment or the 
zoning change that would be required could be a lengthy 
one. We felt at the time we got involved in thispprocess 
that it would not be as lengthy as it was and therefore, 
this would be the shortcut. We're not there anymore. 
I believe some conversations have taken place between 
the principles of my firm and the Town Board members but 
that has not been pursued because we have put so much 
time and effort" into this process that at this stage of 
the game, it would not benefit our client, who has spent 
an awful lot of money, to get her to go on a different 
track all together. Ultimately, that might be the way 
to go but right now, we don't have the time to do that 
right now we've spent the resources here and that's why 
we are here. 

MR. FENWICK: I'd like to say I wish you had gone that 
way and not to take the responsibility off this Board 
but again, this town has not addressed day-care centers 
and given it a definition and that's — 

MR. DOWD: By the time we got to the point where we are 
tonight, an awful lot of water had gone over the bridge 
and time and resources had been expended and this is 
the way we chose to go. I understand your problem and 
your difficulty and believe me, I, as being an attorn.ey 
for Zoning Boards, I understand that. Yet, you're 
charged with the duty and we're asking you to perform 
that duty. 

MR. TORLEY: If the decision may not be to your liking, 
I would urge you to see if the Town Board can change it. 

MR. DOWD: We have a number of resources which you're 
well aware of. 

MR. FENWICK: 
over here. 

Anymore comments? I'm going to start 

MR. NUGENT: No, I don't have any. I think the presenta­
tion was excellent. I'm not sure that I'm totally pre­
pared yet to make a decision on an, interpretation. Maybe 
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' 1 I will by the time I vote. 

MR. TORLEY: You have convinced me that it's a professional 
business. You have still not convinced me that it 
necessarily belongs in this zone. From the point of 
view that I interpret that number 1 on here a bit 
differently than you do. I see it as it allowing 
executive and administrative offices. I'd like to see 
a day-care center. I'm in the same boat as Jim, I 
don't know quite where I am on this. 

MR. KONKOL: Well, first of all, J want to clear up the 
record. I'm not against the day-care center .either. I 
mean the day-care center is needed. The interpretation, 
punctuation in law is very important, being an ex-court 
stenographer in the service at one time, the question 
mark, the exclammation mafck, comma and period is very 
important and that's definitely defined. Any court 
will tell you that a comma says it leads into offices 
and so forth. It doesn't say professional businesses 
and-at this time, I think, you know, the long and 
dragged out period between both Boards and so. forth 
was due to some misrepresentation from the very beginning 
and for you to ask us is it a professional business, 
sure, it's a professional business but it's not permitted 
and it doesn't fit this law. There's also a question 
of if we were to grant the variance, is this site proper. 
And there's a lot of questions there that other Boards 
would have to answer that, Fire Inspector, Police Depart­
ment. There was an accident there tonight at 5:00. 

MR. FENWICK: Bad accident. 

I I 

MR. KONKOL: And you go down the road and you see things 
happen. You say how did that building ever get there, 
why did that school wall fall in, how, where was the 
Building Inspectors when this was going on and this 
Board has to live with that. And if something happens 
five years from now or two years from now, it's going 
to be saying oh well, you guys granted it. So 
think we should be looking at this closely. 

I really 

MR. TORLEY: Again, I think we all want day-care centers 
in the town and the day-care center you have lined out 
is extremely attractive but we're bound by the code as 
it is and we should be making interpretations, I think, 
as narrowly as we can and always bearing in mind that 
it's directly in our code. That interpretation must be 
bearing in mind the health and safety of the town. And 
without further restrictions on day-care centers, in OLI 
zones, I mean planned industrial zones, my apologies, ipy 
conscience would bother me if we did not have a more very 
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stringent set of guidelines where they can be exactly 
can be there, what kind of fencing etc. You're asking 
me to say, to pass that responsibility to another agency 
and that wouldn't clear my conscience if something 
happens:'. I want to see a day-care center. I'm not 
convinced'.that by the definition of the code and the 
case law that you presented very nicely that we can 
interpret that day-care center as meeting the professional 
offices as I read that line in a PI zone. Please 
convince me, if you can. 

MR. FINNEGAN: I think I have enough information to 
classify this as a professional business in a PI zone 
and I don't read column A-1 as Dan does. 

MR. FENWICK; The only thing I'm going to ask our 
attorney if we do have enough evidence, if it were 
interpreted to the positive, if we have enough evidence 
to write an interpretation and also the other way 
around. 

n 

MR. LUCIA: I think you've heard enough to decide it 
both ways. That tosses it squarely back in your lap. 

MR. FENWICK: Mr. Dowd, anything else you'd like to 
say? 

MR. DOWD: Well, I don't know really where I am here. 
I think everybody has to sort of struggle with this, 
I guess that's good for me and not so good for you folks, 
Some of the issues I guess that are raised, you know, 
you're charged with the duty ,to interpret the zoning 
law and you're wrestling with that and I can appreciate 
that and that's your job. That's your function and one 
of the functions of the Board. As Mr. Torley is afraid 
of passing this, some of the responsibilities for safety 
issues to another Board. The Planning Board has the 
same function in that regard as you do. Yours is a, 
really a general provision in your code to look at 
health and safety and welfare but the actual nuts and 
bolts issue of safety and the welfare of the community 
and everything that's got to go into the site is really 
Planning Board issues. You're not passing the respon­
sibility, all you're doing is having them do what you're 
charged to do, just like you're being charged to make 
an interpretation. The fact that there's a traffic 
accident in that area, there's traffic accidents all 
over the place. Maybe in the Planning Board process, 
it would be suggested that stop signs or some other 
traffic signs can be proposed to try and cut down on 
some of those accidents. Also, I'm sure that you have 
other day-care, sites. Butter Hill which is on Route 94, 
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n I'm sure there are accidents on Route 94, just about any 
major artery you're going to have accidents. To plan, 
as it's proposed, and the Planning Board will look at, 
we'll show that we're going to every extent to minimize 
the impact of this day-care center on that location. 
We're having a turn around so that the children can go. 
in front of the school so that they are not left off at 
the corner going right up to the door. We're going to 
have perimeter of the playing areas fenced in. The 
Planning Board would say there's ways of addressing 
those traffic issues. That's what the SEQRA, what that 
is all about so I would ask you not to feel the way that 
you are somehow throwing your responsibility upon 
another Board. You're facing your responsibility with 
the interpretation issue and you have to let the 
Planning Board face their issues on those very same 
issues and the real nuts and bolts, engineering and 
health issues that will come before that, my client, will 
have to address. I don't really know what else I can 
say to the members who are interpreting commas instead 
of periods and when everything is fair game in legal 
interpretation. 

MR. FENWICK: Are you looking to be defined under 
Column A Item 1? 

MR. DOWD Yes. 

MR. FENWICK: That's what you want? 

MR. DOWD: Yes, as professional business. 

MR. FENWICK: That's the only place it fits. I can't 
see everything else, everything else goes farther and 
farther but — 

MR. DOWD That's what I'm here for is that's the 
interpretation that I'm here for and that's wh^t I'm 
here for. Commas and periods and exclamation points, 
it's all pitfalls of legal lingo, legal mumbo jumbo 
that courts sometimes have to interpret. When we as 
lawyers, we have to guide you folks at Zoning Boards. 
I'm trying to advocate, other times I'm trying to do 
the same thing Dan's trying to do for you right now. 
It's not easy. It would be, a shame to see this 
particular program be killed for a comma. Okay, and 
that's the way I feel about that right now and I want 
you to think about it, right now. You're saying it's 
a professional business, you're saying that.it's a 
need in the community and yet, you're willing to turn 
around and say or possibly say that because of a comma 
which you believe now is professional business,defined 
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center and day-care in general for Orange County. Which 
I'd ask all of these be part of the record. I then have 
a letter from a Denyse Varinno, Human Development Agent 
for the Cornell Cooperative Extension who's urging this 
Board^to recognize the Wind- in the Willows Childcare or 
Day-Care Center as a professional business so that this 
program can be, can get underway and provide the vital 
service that is so much needed in the county. And aside 
from the politicians, I have businessmen, I have a letter 
here from Hudson Valley Tree, Inc., which shows you I 
think that area of businesses this one being in Newburgh, 
again looks to the need for a day-care center in this 
area and would be and would have direct need for their 
employees for Wind in the Willows. I have a letter 
here from Peter Stephan, Director of Human Resources 
for MacBeth, who's expressed their support and their 
view that proper childcare is needed in the community. 
And they look forward to Wind in the Willows beginning 
the business of a day-care center in the area. And I 
have a letter here from Beginnings Unlimited, Inc. which 
is basically an Albany based company. However, it talks 
about Golub Corporation, which is one of your local 
businesses. 

MS. GUGLIELMI: Golub Corporation is Price Chopper. 

MR. DOWD: And addressing the same issues of support 
for this operation. I have a letter from Dorothy 
Naylor, who is in the audience tonight of the United-:-:.;' 
Way. I don't have eight copies. I ask one be put in 
the record and ask if you want me to read this into 
the record, I will or just pass it around to your members 
and let them look at that. I have the one copy I gave 
to the Reporter and one I ^ave to the Board and at this 
juncture, Mr. Chairman, I think I have — 

MR. FENWICK: I'd like to say something in reference 
to this. I have been contacted- at work by a Mr. Darling 
from Albany. This is like a chicken in every pot, 
fantastic idea. I spoke to him and he has no idea 
where the site was, no idea what the building is all 
about or anything and I have got a feeling that's 
probably 90^ of these letters. It's a great idea. 
There isn't a person on this Board that object to the 
idea. Are these people familiar with what's before 
our Board? 

MR. DOWD: If you look at Mr., Senator Larkin's letter, 
he's specifically has looked at the plan. He says so 
in his letter. 

MR. FENWICK: Plans are great, you know I'm just — 
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MR. DOWD: Again, Mr. Chairman, I'm not going to be here 
before this Board saying that there are not things that 
have to be done to that building. The appropriate 
place to address those and we'll certainly address those, 
if you give us the opportunity is the Planning Board. 
Every single issue that you are concerned about, my 
client is concerned about. She's concerned about the 
children she's got to take care of, not only because 
of the liability aspect but more importantly, they are 
going to be like her children. She's responsible for 
them. The parents trust her. She cares about the 
children. She's not going to put them in a firetrap. 
She's not going to let them run out onto 9W. It's 
going to be a well organized, well run, well kept day­
care center and if we can't meet the Planning Board's 
approvals, we're not going to get this operation going. 
If we can't meet State which is probably more rigorous 
than the site jblan approval of New Windsor, we're not 
going to get this thing opened. We'll address those at 
the appropriate forum and we have to answer to more than 
one authority on that and that's my client's position. 
They'll be addressed satisfactorily. 

MR. TORLEY: Mr. Larkin's letter said that he had the 
opportunity to see the proposed site, not the site plans. 

MR. DOWD Did he see the plan? 

MS. GUGLIELMI: Yes, he did, 

MR. FENWICK: That's neither here nori.there. We have a 
letter in front of us that he has seen this. Any other 
comments or questions from the Members of the Board 
before I open it to the public? 

MR. LUCIA: Before we do that, I just want to explore 
with you for a moment the extent of State pre-emption. 
Social Services Law 39^ seem to pre-empt the issue for 
how many day-care centers that were probably in agree­
ment on that. Do you feel that Social Services 410-d 
similarly pre-empts the field in commercial day-care 
facilities? 

3 

MR. DOWD: 410-d, that's the one I referred to. 

MR. LUCIA: . You felt pre-emption of 410-d is as exten­
sive as 390-A? 

MR. DOWD: It's a stated policy and it pre-empts the 
local municipality in any judgment, all the regulations 
and rules about these kinds of day-care centers as 
opposed to the home are all regulated. I ̂ ave you copies 
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administrative and executive offices that you'd be willing 
to kill this program. And that would be a shame for a 
comma. Okay, I'm asking you to think in that respect. 
Don't throw the baby out for the bath water. I think this 
project, don't throw it out for a comma. 

MR. NUGENT: What I'm having problems with, what I'm 
wrestling with myself personally is that I'm trying 
to figure out in 1967, the zoning laws came into effect 
in New Windsor. I don't believe there was a day-care 
center in New Windsor in 196?. I've lived there all my 
life and what I'm trying to interpret in my mind did they 
have that in mind, did they have that professional business 
in mind then when they drew these up. 

MR. FENWICK: I don't think they could have going right 
back to what you said. 

MR. NUGENT: It couldn't have so how, this is the part 
that I'm struggling with, how can I interpret something 
that they may have put in there which they didn't even 
know about. 

MR. LUCIA: That's a very real issue and you see it in 
constitutional law. We live under a constitution that 
was drafted 200 years ago but it's continually evolving. 
Basically, the Town Board created an ordinance in 196? 
that did not consider day-care centers. We now are faced 
with the task of interpreting that ordinance in the 
light of the court decisions and basically trying to 
look into the minds of what the Town Board would have 
thought, had they considered the issue. Sometimes, you 
get some guidance by legislative history. Here, unfor­
tunately, there's none so we don't know that this is 
something that the Town Board ever really considered. 
The other .thing you have to factor intthe decision which 
is a typical interpretation is that there are defined 
State policies with regard to day-care. The very last 
issue Mr. Dowd and I discussed were State pre-emptions 
and in home day-care cases, the most recent court decision 
seemed to pre-empt it pretty clearly. The town's can't 
regulate home day-care. It's a State issue. Mr. Dowd 
is arguing that Social Services Law Section 410-d pre­
empts it in the issue of a commercial day-care for this 
applicant, although he admitted that there doesn't seem 
to be that same strong case on point that exists for 
home day-care. That case may well be coming. I don't 
know. That case may well come out of this application 
but unfortunately, the dilemma you have is you have to 
factor in everything. You have experience on a Zoning 
Board and in your traditional framework or interpreting 
and try and balance that with the State policy. The State 
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policy hasn't gone quite that far so that it's necessarily 
mandating your finding that this is a day-care center. 

MR. NUGENT: But it has in other counties, as that piece 
of evidence was shown in Rockland County, I believe it 
was that they were showing. 

MR. FENWICK: They are trying to set up their own — 

MR. KONKOL: There's nothing on PI zone. 

MR. LUCIA: It's the 
day-care case coming 
sure whether the Jun 
decision came down 
But,,that's home day 
really, the decision 
You really have to 1 
think the Town Board 
this back when they 
the State policies. 

Town of Clarkstown Residential 
down last year and I'm not actually 
e date is before or after that 
but it was in the works for a while, 
-care. This is commercial so we 
unfortunately falls to the Board, 
et the law evolve from what you 
would have done, had they considered 
adopted the ordinance as well as 

MR. NUGENT: No matter what decision you're going to 
make, you'll be wrong. 

MR. TORLEY: I would like input from both these matters 
if you're acting as a quasi judicial body. Court of 
Appeals almost, where does the issue of classic case 
of judicial restraint, how are we going to be bound to 
legislature rather than interpret it? 

MR. LUCIA: You should,̂  you know, make your interpreta­
tion as narrowly as possible, simply because you're 
setting precedent under that ordinance until it's 
amended by the Town Board. So, you don't want to be 
overly broad brush making your interpretations. You 
know, you can decline making an interpretation which 
is another possibility although given what you have 
heard, that might be difficult but you can say that 
this is something that the Town Board never considered. 
We have absolutely no evidence to indicate that they 
would have voted, had they considered it, we can't 
interpret this, it's not permitted use under the code 
that backs away from your responsibility as a Zoning 
Board but,.ypu certainly would be precedent for you 
making that finding. 

MR. DOWD: Well, whether to exercise judicial restraint 
and how to interpret it, that's a classic constitutional 
issue everybody has an opinion on. As far as the United 
States, depends on whether you're a strict construc­
tionist or a liberal constructionist. You have to decide 
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as a body how you want to interpret your zoning code. 
Obviously, I'm asking to use maybe a little broader 
stroke then maybe Dan might recommend to you. I don't 
foresee tremendous repercussions coming from your 
approving this project. Maybe you do. I don't know 
where they are. Everyone agrees that day-care center 
is needed. Everyone agrees that it's a great idea whose 
time has come. How bad can it be to have a couple more 
in your town, if you were in a PI or OLI or whatever 
other zones, you might have, is it such a bad thing? 
1 don't know the answer to that. That's something you 
might have to consider how to interpret this. Certainly, 
the people out in the audience are telling you there's 
a need and you'll recognize that and the law as it is 
developing seems to indicate and the Rockland County is 
a perfect-!example of the zoning law that Ms. Augello 
presented to you, shows that everyone is thinking 
about where they should be and these kind of day-care 
centers should be almost every zone should be allowed 
in. They are a beautiful service organization to the 
community. They help everybody. It's a much better 
use for land than other uses that are permitted under 
the code. What do you want to see there, a day-care 
center or some manufacturing smelting plant or something 
that might be permitted that's blowing out fumes and 
creating more traffic with 300 employees. That's 
something you can consider. The whole idea of judicial 
constraints, that's within the realm of this Board, I 
would ask you to use a little broader stroke when you're 
talking about this kind of a project, where the need 
is so great and the repercussions, I don't believe 
would be severe to this town at all. 

MR. FENWICK: The way I feel about it right now, right 
now we do not have day-care centers, we don't have a 
definition of day-care centers. The way I'm looking 
at it, Mr. Dowd has brought his client's case in and 
does this what you're proposing, what you want to call 
it, does this in fact fit into a PI zone. I don't want 
to hear the words day-care center. I don't want to 
write the law. That's what I would like to avoid right 
now and I, to my feelings, as to what interpretation is, 
that's what we're looking for. Does what you're bringing 
in, whatever it is, your Wind in the Willows, does that 
belong. Is that professional Column A Item #1? Does 
it belong in that category? I think if we stay into 
this, we keep staying into day-care center situation, 
we're going to be writing the law. That's what my 
feelings are. Any thoughts on that? 

MR. LUCIA: No, it's very succinct. 
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n MR. FENWICK: If we look at it that way rather than 
looking at we're going to set the .world on fire in New 
Windsor by saying day-care centers period are allowed 
in there, I think we're making a big mistake. 

MR. NUGENT: I think everybody on this Board, I'm going 
to speak for myself, I believe that he's presented the 
case that yes, it is a professional business. Now, we 
have to determine whether it belongs in the,PI zone. 
Someone spoke in the audience, might have been Ms. 
Guglielmi who said that there are industrial parks in 
the United States' that are requiring a day-care center 
or they are putting them in. 

MR. FENWICK: That's true. 

MR. NUGENT: Maybe that's not a bad idea. Maybe it's 
time for our Board to become a little progressive and 
say yes, this does belong in that. 

MR. TANNER': I just don't know that it's our province 
to say that yes, we should have day-care centers in 
industrial areas. We are writing the law at this point 
We're saying hey, we think it should be. 

MR. FENWICK That's what I'm saying to get away from 

iJ 

that situation. What my problem, if I can keep it in 
my mind that way we're not writing the law. I don't 
want this to be called a day-care center because in 
your definition, you have some kind of a system and I 
don't remember what the name of it is and you have a 
system for what you're doing. It's some kind of 
professional system that you guide children and the next 
person that comes in here with a day-care center may not 
have that system. They may have a completely different 
set up altogether. They may not have professionals on 
staff but they may have what qualifies as a day-care 
center. That's the reason why I'd like to stay away 
from the definition of a day-care center and have what 
you're telling me does that in fact belong in A-1 as 
a professional business or under the category 
Column A Item 1. 

MR. DOWD: If you interpret this as a professional 
business as a permitted use in A-1 zone, I. don't think 
we care what you want to call this. At this stage of 
the game. 

MR. FENWICK: I'll tell you we care because it's goi^g 
to be big in this town and somethings got to happen in 
this town. It's to be done. 
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n MR. DOWD: I understand 
doing this half light h 
point of view that I'm 
I understand that the p 
day-care centers are pr 
day-care center proposa 
be totally different, 
to make and you can als 
be making precedent at 
tact, I have no problem 
give us what we want. 

that perfectly. I'm somewhat 
eartedly but I can tell you the 
taking here, we wanted that: much 
rbblem of precedent and saying 
ofessional businesses and each 
1 that can come before you can 
That's a very good distinction 
o understand that you might not 
all here and if you take your 
with that. Especially, if you 

MR. FENWICK: I'm the one that's trying to solve the 
problems with myself, okay, and everyone on this Board 
is having a problem and I'm sure right now — 

MR. DOWD; I hear you. And it's up to the Board. 

MR. FENWICK: That's what I would like, if it comes to 
a motion this evening, that we're talking about this 
piece of property, these aspects of business, this 
Wind in the Willows, does it in fact fall under Column 
A Item 1. That's it. We need a motion. 

MR. NUGENT: How do you word a motion for an inter­
pretation? 

MR. FENWICK: Does:this in fact, this Wind in the Willows, 
the case as presented to us, fall under Column A Item 1. 

MR. NUGENT: I'll make that motion. I don't know how to 
word it but I'11 make it. 

MR. FINNEGAN: I'll second it. 

ROLL CALL: 

Mr. Torley 

Mr. Finnegan 
Mr. Konkol 
Mr. Tanner ^ 
Mr. Nugent 
Mr. Fenwick 

I really wish I could do this but 
I think it's stepping beyond our 
bounds and making to broad an inter­
pretation. I must, I hate this, 
but I have to say no. 
Aye 
No 
No 
Aye 
Aye 

U 
MR. LUCIA: It does not carry.. To carry, you need four 
affirmative votes to create the interpretation. 
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R. FENWICK: I'm going -to ask you to interpret it for 
the applicant. 

MR. LUCIA: You would need four affirmative votes to 
sustain the interpretation that you seek. You only have 
tihree affirmative votes so the application for the 
interpretation does not carry. 

MR. DOWD: Can I ask a general question about the absent 
member or is it a vacancy? 

MR. FENWICK: Vacancy. 

MR. DOWD: That's the one that was promoted to the Planning 
Board? 

MR. FENWICK: Yes. I wish I had been notified before, 
believe me. I really wish that I had been told that 
that was going to happen. I read about it in the paper 
and the official notification was.lying here tonight. 
I did not want this to happen because of this. 

MR. DOWD: Well, the only thing I can do is ask for a 
reconsideration at this time. I mean I. realize that I 
don't know if'the Board intended or expected a three/ 
three tie,,especially when you're absent a member but 
I don't know if there's any precedent for doing this, 
Dan but — 

MR. LUCIA: Yes, town law 267 sub 7, I believe it's just 
give me a minute to look at it. I'm sorry, subsection 6 
of Town Law 267 that provides that upon motion initiated 
by any member and adopted by the unanimous vote of 
members present but not less than the majority of all 
the members, the Board of Appeals shall review at a 
rehearing held upon notice given as upon an original 
hearing, any order, decision or determination of the 
Board not previously reviewed. Upon such rehearing 
and provided it shall then, appearing that the rights 
vested prior thereto and persons acting in good faith 
in reliance upon the decision reviewed will not be 
prejudiced, the Board may upon the concurring vote, 
reverse, modify or annul its original order, decision, 
or determination. Basically, you need an unanimous vote 
to schedule a rehearing, then the renotices and new 
public hearing and you would need unanimous vote to 
modify your previous decision. 

MR. FINNEGAN: Can you take a revote at a,new meeting, 
if you might have made a decision? 
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MR. LUCIA: You'd have to identify what new information 
is presented, the public hearing is not closed. 

MR. DOWD: Is there a provi^ision for a member who casts 
a vote who may wish to change the vote to do so? 

MR. LUCIA: Since the public hearing isn't closed, I 
suppose you could make a new motion but if as just 
indicated is based on new information, you probably 
should have something in the record to indicate what 
it is that is changing the vote, other than the outcome 
of the previous vote. 

MR. TORLEY: Three/three tie vote, another motion worded 
in some different manner. 

MR. DOWD: I guess the situation I'm really asking for 
in most Boards, whether it be Town Boards, Planning Boards 
or County'Legislatures, you have a situation where a vote 
is taken and one member may decide he wants to change 
the vote.- There's a mechanism under Robert's Rules of 
Order and other kinds of procedural situations, either 
through a motion or recount or that person can change 
his vote. For the record, I'm asking you is that case 
in the Zoning Board of Appeals for the Town of New Windsor? 

MR. FENWICK: I'll leave that to our attorney. 

MR. LUCIA: I don't see a problem with it. The original 
question arose because of new information. I don't think 
we ought to revote without having some new information 
around. I suppose if you get a motion to revote it, it 
can be voted upon once again. 

MR. FENWICK: If somebody makes a motion. 

MR. DOWD: How about an individual member who wants to 
change it as opposed to the Board asking to recount one 
particular member, if he wishes to change his vote. 

MR. LUCIA: If there's a motion and a second, yes. 

MR. DOWD: Can we require a motion to let him change the 
vote? 

MR. LUCIA: I thought you wanted a motion for a revote. 

MR. DOWD: Should one of the three wish to change the vote, 
could he make an application to the Board to let him 
change his vote? 

MR. FENWICK: I'm going to ask if that's proper and if it 
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is, I'll ask the Board. 

MR. LUCIA: To be honest with you, I don't know the answer 
to that. It may be proper but I think I would prefer to 
see a motion to revote the underlying issue and have it 
brought to new vote with all members voting. 

MR. FENWICK: I'll entertain that motion. 

MR. FINNEGAN: I'll make a motion revote on the issue. 

MR. FENWICK: Do we have a second? 

MR. NUGENT: Don't do it. , 

MR. FENWICK: I would say with a lack of a second, we're 
not going to have a change, I mean Mr. Finnegan was an 
aye and due to the lack of a second — 

MR. -DOWD: My client appreciates the time the Board took 
and again, recognizes that you struggle with the issue. 
I appreciate the time you took. 

MR. TORLEY: Please go to the Town Board so the proper 
legislative body can write the code. I really don't 
think we should write the code. 

MR. DOWD: Thank you. 

MR. FENWICK: At this time, I close the public hearing. 
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TOWN OF NEW WINDSOR 
555 UNION AVENUE 

NEW WINDSOR, NEW YORK 12553 

1763 

April 26, 1991 

Calais Guglielmi 
Wind-in-the Willows 
PC Box 332 
Newburgh, NY 12550 

Re': Tax Map Parcel #14-8-6 
Owner: ''•'eraldine Carfora 

Dear Ms Guglielmi: 

According to our records, the attached list of property owners are within 
five hundred (500) feet of the above mentioned property. 

The charge for this service is $75.00, minus your deposit of $25.00. 

Please remit the balance of $50.00 to the Town Clerk, Town of New Windsor, NY. 

Sincerely, 

LESLIE COOK / 
Sole Assessor 

LC/po 
Attachments 

NOTE: Please be advised that the five hundred (500) feet radius on this 
Variance List encompasses a portion of the City of Newburgh. 
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ftW^J^ND .̂ IN. ,THE> - WI liliQWS •̂ -̂

MR. FENWICK: I received a letter from Kevin Dov/d, I 
believe in reference to Wind in the Willovjs. He v/ants 
us to.have a special meeting, one other than a normally 
scheduled meeting by the Board. Vlhen I received this 
letter, I called Pat, told her to tell Mr. Dowd that 
we are in fact giving him a special meeting but it's 
on a regular scheduled night. We are not aoing to have 
a special meeting for Mr. DoWd and that's the response 
to the letter that I just sent around to the Members 
of the Board. 

MR. LUCIA: My understanding is that I will call Mr. 
Dowd and advise him that he'll not even be heard on 
June 10th unless a week prior thereto he has delivered 
to me and all the Board members a complete copy of his 
application. , I think vre wanted copies of relevant 
cases and anything else he's going .to use in support 
of his application. 

MR. FENWICK: That's correct, 
lot of evidence so--

Supposedlv, he has a 
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May 8, 1991 

Mr. Richard Fenwick 
Chairman 
New Windsor ZBA 
22 Valewood Drive 
New Windsor, NY 12553 

RE: Application of Wind in the Willows Day Care Center 
Our File #4802.35528 

Dear Mr. Fenwick: 

When I last appeared before your Board on April 22, 1991, our 
client's application for an interpretation of the zoning law and for 
area variances was finally given the approval to proceed to a public 
hearing. It was my assumption that night that if I prepared the 
necessary paperwork and filed it timely with the ZBA secretary, that 
a public hearing would proceed at your May 13, 1991 meeting. The 
next day, in checking with Ms. Barnhart to make sure my client 
complied with the proper procedures of the ZBA for public hearings, 
I was told that our client would not and could not be on the May 13 
agenda because the Board already had three public hearings set for 
that night. Moreover, I was informed that our client's application 
could not be heard at your second meeting in May (May 27) because 
that was a legal holiday and the Board would not be in session. 
Thus, our client's public hearing would be pushed back to your first 
meeting in June, namely, June 10, 1991. 

At this time, I would like to request on behalf of our client 
that the ZBA consider scheduling a special hearing date for this 
matter. My reasons for requesting this consideration are two fold. 
First, the Board Members expressed a desire to hear this case on a 
night where there would be no other public hearings before the 
Board. Given the busy nature of the Board, it appears unlikely that 
our client's application could be heard in that manner at any of 
your regularly scheduled meetings. Second, due to the extensive 
number of appearances our client has made before your Board and the 
Planning Board, our client's time constraint in complying with the 
terms of her contract of sale for 



DRAKE, SOMMERS, LOEB, TARSHIS S CATANIA, P. C. 

Mr. Richard Fenwick 
May 8, 1991 
Page 2 

the property are quickly approaching. Thus, a special meeting for 
either the last week in May or the first week in June would be 
beneficial for both the Board and our client's needs. 

Any consideration you can give to this matter would be greatly 
appreciated. 

Very truly yours. 

KTD/clh 
cc: Ms. Calais Guglielmi 

Daniel Bloom, Esq. 
D:F3552812.57 

KEVIN T. DOWD 
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M N D « i#^ THii wi&ows-^ - :̂ pduRTif̂  p̂ MiiiMiNARY; 

Kevin Dowd, Esq. of Drake, Sommers, Loeb, Tarshis and 
Catania came before the Board representina this 
proposal. 

MR. DOWD: On March 13th, we appeared before the 
Planning Board at your request, actually, and the 
Planning Board has referred this back to the Zoning 
Board of Appeals and I would ask that this Board 
consider setting up a public hearing for the purposes 
of an interpretation of the zoning law as well as any 
use and/or area variances that would be required bv 
our applicant, our client in the Wind in the Willow 
Day Care Center application. 

MR. FENWICK: At this time, I am going to put it over 
on our attorney exactly what the procedure is going 
to be, or basically the procedure we are looking for. 

MR. LUCIA: The Board would like to see either a brand 
new or an amended application. Two (2) previously ones 
in the file-but they asked for less relief than you're 
seeking now. With respect to the area variance, I 
think v̂ e are pretty clear on the last time that we 
reviewed the history of the minutes , V7e are set on two 
front yards. 

MR. DOWD: Two (2) front yards, heiqht and total area. 

MR. LUCIA: We probably don't have to rehash that. 
Getting to the interpretation, v/hen Dick Drake v/as 
here and you all were here, came in with a verv exten­
sive memo and certainly on an interpretation are 
willing to bring in anything that's relevant but I 
would advise you and as I advised the Board in the 
past, unless you're bringing in local leqislative 
history as to what was in the Tov/n Board's minds when 
they adopted this Zoning Ordinance v/ith. regard to the 
particular use you plan to make of the proDertv, the 
rest of it is basically at a loss. We are not going 
to sit here and rewrite the law of the Town of Nev/ 
Windsor. We can only interpret what the Town Board 
adopted and if day care and school in this particular 
zone is not something ever considered and you can't 
somehow come up with some sort of local legislative 
history to show that it is somehow, was in the minds 
or is it mentioned elsewhere in the ordinance or isn't 
permitted in other zones, I'm not sure that there 
really is much we can hang our hat on. We just can't 
rewrite the law. 
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MR. DOWD: We are looking for an interpretation that 
the day care center is a professional business, v/hich 
is a permitted use in the zone. That would be our 
thrust of the presentation to the Board at the public 
hearing. I believe there will be adequate docum.entary 
evidence, both in case law as well as State law that 
will show as well as in your own code examples of how 
we say what a day care center does and will avoid the, 
any references to schools because this is not a 
school and we'll show it as not a school. It's more 
in line with the professional business and the zoning 
code of New Windsor can and should be interpreted to 
allov; this kind of a program. 

MR. FENWICK: Briefly get into that because we don't 
want to go into the public hearing and be surprised 
with your evidence of what you have now, what are 
you basing this on. 

MR. DOWD: There are cases that Mr. Lucia refers to, 
v/e have an updated memorandum of lav; for all the 
members, specific cases as to how, when a code is 
basically silent, as that code is, New Windsor code 
as to day care center, as to how to classify it. 
There's also the Zoning Code of Nev; Windsor does not 
define v/hat professional business is. It does provide 
an insight into that when it talks about hom.e 
professional offices and I believe that if you look 
at your ov/n definition of home professional offices , 
which is a definition of V7hat professional is, vou can 
bring that into your account when you determine vjhat 
a professional business is for the code in this 
particular zone, the PI zone. Again, there are 
State law. State policy v;hich encourages the increase 
in use of day care centers and child care facilities 
throughout the State of New York. It's an expressed 
policy of the State of New York in absence of anv 
kind of definition to the zoning code, any villaae 
in the State, it should be to encourage that use and 
to encourage that State policy. 

Again, there are case..-laws which will demonstrate to 
you that, show that in the absence of those kinds of 
definitions, that the Board should take upon themselves 
to interpret those laws to carry out the policy of the 
State. There's also laws v/hich show vou where a 
village or town ordinance actually hinders the use of 
a day care center in a particular restricted zone, 
how those laws have been throv/n out of the court 
because they do violate the policies of the State of 
New York to encourage day care centers. 

•13-



4-22-91 

n MR. TORLEY: Policies, not law. 

MR. DOWD: Law as well. Social Services Law. The laws, 
when a law is passed, there are many times they have a 
stated policy within the law which tells you why that 
law has been promulgated. Social Service Lav/ is very, 
very clear as to that, to encourage day care facilities 
and they proceed to tell you how they are going to do 
that and what regulations you have to follow. There's 
case law while they will tell you how other municipalities 
throughout the State have run afoul of that State 
policy and how they have been knocked down, not only 
lower case law but State law and they will include that 
as we11. 

MR. TORLEY: I'd appreciate for my own use that if 
you're going to be presenting this brief that you get 
it to us ciliead of time. I'd like to see that copy 
before you walk into the meeting. 

MR. DOWD: It will be well ahead of time. 

MR. LUCIA: One other thing another Board member asked 
for your last memo was circulated before the preliminary. 
If you would include copies of relevant cases because 
the issue is to v;hom day care and day care becomes very 
relevant. 

MR. DOWD: Well, we'll have eveirything with exhibits 
probably before the end of the week. 

MR. KONKOL: Under permitted uses where they say 
professional business, executive and administrative 
offices. They don't say professional business period. 
I mean you can have a circus and have your offices in 
that building. Doesn't mean you can keep anim.als 
there. So, I think there's a little bit of a play on 
words there. It doesn't say professional businesses 
per se are permitted in a PI zone. 

MR. TORLEY: The other thing that concerns me is 
matter of our zoning code does in fact specifically 
list schools. And you would in order for me to 
interpret this as a day care, you're a highly desireable 
thing to interpret day care as professional office, 
you have to convince me that it's more like a 
professional office as you're defining what you're 
going to be doing in this structure then it is a 
school. 

: : 

MR. DOWD: Well, you'll be hearing testimony from 
eye witnesses as well as by myself telling you that 
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n it's not a school and why it is not a school and we'll 
demonstrate that to you, again by State law that it's 
not licensed by the State Education Department but 
licensed by the Department of Social Services. T̂ Thile 
there have been kindergarten and preschool instruction 
of a preschool nature that in and of itself does not 
make it a school. There are many preschools and 
nursery schools and kindergartens in the State that 
are not certified by the State Board of Education. 
They do not have to be. The child does not have to 
start to go to school until he's 6 or 7 years of age 
and these kinds of programs take into consideration 
children younger. The kinds of instruction vou get 
is not the kind of instruction you think of in a school. 
It's more learning motor skills, other kinds of 
social skills and the like, very rudimentary teaching 
skills to speak of so there's quite a difference between 
school and day care center. 

MR. FENWICK: Quite a difference between this and other 
businesses that have come before us. 

.MR. KONKOL: Your client bought the property but--

MR. DOWD: They're under contract. 

MR. KONKOL: Under contract, there's a good question, 
can you meet the use requirement, the hardshin? 

MR. DOWD: As Mr. Drake stated at the last meeting, if 
you do not interpret the zoning lav7 as vie are askina 
you to do, and then therefore we have to apply for a 
use variance, we're pretty well convinced of ourselves 
that V7e are out of the ball park. 

MR. KONKOL: I think you are out of the ball park. 

I I 

MR. LUCIA: From your initial application, rather vour 
initial statement, I took from that you're qoing to 
apply for an interpretation and use variance doing it 
simultaneously or— 

MR. DOWD: All at once. We want to see if we can get 
this wrapped up once and for all. I think that serves 
everybody's purposes, our client as well as this Board 
and the Planning Board later on, 

MR., LUCIA: Given the complexitv of vour apolication, 
I assume the Board is not going to call a recess, make 
a determination on your interpretation, if it fails 
from your standpoint to have you come back to, for a 
use variance so we'll have the public hearina procedure 
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: : 

on all issues. 

MR. DOWD: Exactly, I think that would be the most 
expeditious thing to do. 

MR. FENWICK: Mr. Dowd, you said that you'll be able 
to get this information out by the end of the v/eek. 

MR. DOWD: Yes, there v;ill be a Memorandum of Law that 
will be on your desk on in your mailbox, however you 
want me to deliver it, if by personal mail, I just 
need your addresses at home. Certainly before the 
end of the week. 

MRS. BARNHART: The second Monday of that would be— 

MR. LUCIA: May 13th. 

MR. FENWICK: V7e are looking at three v;eeks then. 

MR. NUGENT: Mr. Chairman, I think due to the complexity 
of this application, I think that should be the only 
thing on the agenda that night. 

MRS. BARNHART: We are not putting it on the agenda 
yet. We're going to treat this the same V7ay vje treat 
everything else. Once we get the paper\^rork— 

MR. NUGENT: But it should be the only thing on the 
agenda that night. 

MR. DOWD; All you need nov;, nev7 application is what 
you need before you put it on for a public hearing, 
is that the paperwork you're referring to? 

MRS. BARNHART: Do you have a list of all the property 
owners? 

MR. DOVJD: Probably in the file. 

MRS.. BARNHART: All that stuff has to be published in 
the paper, legal notice. 

MR. DOWD: We do the notice? 

MRS. BARNHART: Yes. 

MR. FENWICK: Dan, can I ask you exactly what are they 
looking for? Miat's your request? 

MR. DOWD: We are requesting interpretation of the 
zoning law as far as professional business, whether 
or not it encompasses a day care center. 
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MR. FENWICK: Is this a viable request, Dan? 

MR. LUCIA: Yes, he certainly is entitled to, since 
he's been now referred by the Planning Board, he's 
entitled to come in and ask for an interpretation. 
I'̂ at I was trying to direct him to before, although 
there's a large body of law out there. Social Services 
and case law, most of which I think is on home day 
care centers, rather than this type of commercial day 
care center, what I think the Board really needs is 
local legislative history. 

MR. DOWD If I can dig it out, I'll try and find it. 

MR. LUCIA: It may not exist. You're just aiming out 
there and there may not be a lot to hang your hat on 
but, you know, certainly make the, vou knov/ as I'm sure 
you will, make as good a,showing as vou can for it. If 
you can convince the Board of it, fine. If not, then 
we are on to the use variance. 

MR. DOWD: Right. 

MR. KONKOL: I think he's going to have to go the use 
variance regardless, even if we interpret it as a 
professional business, it still has to com.e in for a 
use variance. 

MR. LUCIA: If we find that it is a professional 
business within the PI zone, as presently defined, then 
he did not need a use variance. 

MR. TORLEY: Other alternative is to go to the Tovm 
noard and ask them to specifically include day care 
centers. 

MR. DOWD: Amend the zoning law. 

MR. NUGENT: Are we going to have another preliminary? 

MR. FENWICK: I don't see the point of it. 

MR. NUGENT: He's coming in v/ith a new application. 

MRS. BARNHART: We don't need an application until the 
public hearing is scheduled. 

MR. LUCIA: Usually, they don't do a formal aoDlication 
until we set them up for a public hearing. 

MR. FENT'JICK: That's preliminary. 
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MR. NUGENT: I want to see the information before we 
have the meeting. 

MR. FENWICK: I-That I'm asking the Board members is how 
long do they feel is sufficient? How much ahead of time 
do they feel is sufficient to have this information? 

MR. TORLEY 

MR. TANNER 

MR. NUGENT 

MR. TORLEY 

If the gentleman can get it to u s — 

If I have two weeks, I'm fine. 

If I have it a week ahead of time., fine. 

As I said before, I rearet the necessity 
of having to go back and forth between Boards to solve 
a question. Once it's here, it should stay here until 
v;e have answered the question. Then it can ao back to 
them. 

MR. FENWICK: If Mike, just a question on 94 down by 
the Skating r.ink, what's that zoned in that area? 

MR. BABCOCK: NC, neighborhood commercial. 

MR. FENWICK: And there is a day care center on that 
road by the skating rink, I believe? 

MR. BABCOCK: Yes. 

MRS. BARNHART: I will fax you a copy of all the 
addresses of the members at home. This wav, it v/ill 
go directly to them. 

MR. FENWICK: What is your evidence going to be the 
evening that you're here? 

MR. Tî NNER: Do we need a motion for the public hearing*^ 

MR. FENWICK: Yes. 

MR. TANNER: I so move. 

MR. TORLEY: I'll second it. 

n 

ROLL CALL: 

Mr. Torley 
Mr. Konkol 
Mr. Tanner 
Mr. Nugent 
Mr. Fenwi ck 

Aye 
Aye 
Aye 
Aye 
Aye 
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TOWN OF NEW WINDSOR 
555 UNION AVENUE 

NEW WIfgi^pj%^^5^(aRK 12553 

April 11, 1991 
FAX:914-565-1142 

M s DEPARTMENT OF STATE 
STATE OF NEW YORK 
4 Burnett Blvd. 
Poughkeepsie, N.Y. 12603 

Attn: Mr. Neil Darling 

RE: APPLICATION FOR VARIANCE - WIND IN THE WILLOWS 
ZBA #90-38 - Day Care Center 

Dear Mr. Darling: 

In accordance with our telephone conversation of today 
enclosed please find Memorandum dated 2/27/91 from Daniel S. 
Lucia, Esq., attorney for ZBA together with copy of Planning 
Board minutes of 3/13/91. 

If I can be of further assitance, please do not hesitate to 
contact me. 

Very truly yours. 

PATRICIA A. BARNHART 
Secretary 

/pab 
Enclosures ^ 
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MEMORANDUM 

TO: TOWN OF NEW WINDSOR ZONING BOARD OF APPEALS 

FROM: TOWN OF NEW WINDSOR PLANNING BOARD 

DATE: APRIL 11, 1991 

SUBJECT: WIND IN THE WILLOWS (P.B. #90-46) - REFERRAL 

Dear Z.B.A. Members: 

As reflected in the attached minutes of the Planning Board 
Meeting of March 13, 1991, the Planning Board has reviewed the 
above referenced application. 

The decision of the Planning Board, as reflected in the attached 
minutes, is to refer this matter to the Zoning Board of Appeals. 
A detail of specifics of this referral is included in the 
attached minutes for your review. 

Thank You. 

Very truly yours. 

?yV '^.tUUJ-jc^ 

M3^a Mason, 
Secretary for the Planning Board 

MLM:mlm 

cc: Carl Schiefer, P.B. Chairman 
Mark J. Edsall, P.E. - P.B. Engineer 
Kevin Dowd, Atty. for the Applicant 
P.B. File #90-46 
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WIND IN THE WILLOWS SITE PLAN (90 -46 ) WALSH AVENUE 

Kev in T. Dowd, E s q . o f D r a k e , Sommers , L o e b , T . a r s h i s & 
C a t a n i a came b e f o r e t h e Board r e p r e s e n t i n g t h i s p r o p o s a l 

MR. SCHIEFER: I ' m g o i n g t o ask you t o p r e s e n t w h a t 
y o u ' r e h e r e f o r b u t I ' d l i k e t o a d v i s e you v;e a l l t h e 
Members o f t h e Board h a v e b e e n g i v e n c o p i e s o f t h e 
m e e t i n g of t h e t h r e e m e e t i n g s you had w i t h t h e Z o n i n a 
B o a r d . V7e' r e w e l l av;are of v;hat v/ent on t h e r e and 
one comment r i g h t now, you wou ld n o t e v e n be h e r e i f 
t h e y had n o t s e n t i t b a c k u n t i l t h e f i r e t h i n a i s 
r e s o l v e d . I ' m n o t g o i n g t o go and o u r B o a r d i s n o t 
g o i n g t o g e t i n t o i s i t a t w o - s t o r y , i s i t a t h r e e -
s t o r y , i s i t a f o u r - s t o r v ? I ' v e b e e n down t h e r e , I 
had some q u e s t i o n s . The F i r e I n s p e c t o r w i l l h a v e t o 
p a s s on t h a t s o b e f o r e you come back t o u s , I ' d l i k e 
t h a t t a k e n c a r e o f . 

MR. DOWD: S u r e . 

MR. SCKIEFER; Okay, proceed. 

MR. DOWD: My name is Kevin Dowd, for those of you 
who don't knov; m.e, I'm froF- the firm of Drake, Sommers , 
Loeb, Tarshis & Catania and I'm. here on behalf of, I 
v/ish I v.'as here tonight to present to vou a prelim.inary 
site plan to get down to the nuts and bolts of a 
preliminary site plan but as Mr. Schiefer has said, 
that v/e have run into a bit of a snag. We have been 
before this Board back in September, October, we have 
presented a conceptual plan to this Board and v;e ran 
into a situation where we need area variances. And 
this Board referred it, this matter, the day care 
center, to the Zoning Board for area variances. And 
as you are aware, there have been three separate 
hearings before the Zoning Board and in three separate 
occasions, we have come up v/ith no area variances and 
it ended up v.'ith a referral back to this Board v;ith a 
request by the Zoning Board of Appeals for you to send 
it back to them requesting an interpretation of the 
zoning lav; and/or requesting a use variance to go v;ith 
the area variance. 

I am here tonight, gentlemen, to implore, if you vjill, 
the concept v;hich you approved and v.'hich you felt was 
a good idea is to stick with your original assessment 
of this day care project as being an appropriaite use 
for the PI zone, that it v;ill be placed in. 

MR. VAN LEEIJT«?EN: We didn't approve anvth.'na. 
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MR. SCHIEFER: Let him finish, you're right but what 
he said is conceptually we are on record, there's no 
official approval but' conceptually we had no problem. 

MR. VAN LEEUTVEN: As long as it goes v;ith the zoning 
rules, that's fine. 

MR. DOWD: The day care center, as reflected by the 
minutes of this Board, can be classified as professional 
business which is permitted use in the PI zone. This 
Board again based upon the minutes and the prior 
activities of this Board, felt comfortable v/ith that 
designation. If it did not feel comfortable with that 
designation, it would have sent it to a Zonino Board 
of Appeals for an interpretation and/or a use variance. 

It's our contention and our position that YOU have, you 
were not mistaken in your oriainal assessment that this 
project falls v;ithin the professional business frame­
work to make it a permitted use* in a PI zone. This is 
not a school and the Zoning Board of Apoeals seemed to 
be very confused about that issue and concerned about 
that issue. It's not a school. I'm. going to assure 
you it's not a school. State Law provides that day 
care centers are licensed by the Social Services 
Department. A.ny school in the State must be certified 
by the Educational Department. This program v;ill have 
a nursery school and a kindergarten proaram. Hov.'ever, 
they are not required by State Law to be certified bv 
State Education Department. And I'll iDe glad to show 
Mr. Krieger, your attorney, the applicable provision 
of the law of the Education Lav; and Social Services 
Law. 

The applicant v.'ill certainly abide bv all of the 
requirerents of this Board and the site plan approval. 
It must, in order to get licensed by Social Services 
Department, abide by all of the many rules and regula­
tions and they are very stringent, very oarticular 
about enforcing those provisions before thev can even 
operate it. 

I want to assure the Board they'll do that and therefore 
I'm. here again asking you to please refer it back to the 
Zoning Board Of Appeals for the area variance and 
nothing more. 

MR. SCHIEFER: Okay. I'That Mr. VanLeeuv/en started to 
tell you I think v;hat he started to say this Board 
does not have the authority to interpret the zoning 
lav;s. The Zoning Board of Appeals unfortunately does. 
The Zoning Board of Appeals does. As a matter of fact. 
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I'm glad they have that responsibility. I don't want 
it. Now, however, if there is a necessary interpreta­
tion we do not have the authority to interpret it, that 
has to come from the Zoning Board of Appeals. Thev 
have that authority. 

MR. DOWD: Not, I agree with you, I in fact I did not 
use the word interpretation so much as that you, vjhen 
you have any site plan coming before you, you have to 
make at least a preliminary determination as to 
whether or not if it's v/ithin the code. The problem, 
here is the day care center is not defined anywhere in 
your code, thus this Board, v.'hen it first saw the plan, 
felt comfortable with the idea that the dav care center 
fell into a business use. 

MR. SCHIEFER: Our minutes and the Building Inspector 
has referenced tv;o classroom.s in the basement and terms 
I can understand why the question may have come up. 
However, again this Board is not going to make that 
determination. Is there anyone on the Board that has 
any questions about that if it comes to interpretation, 
the Zoning Board of Appeals has got to make it. Does 
that belong in this zone. 

MR. VAN LEEUT7EN: That's up to the Zonincr Board of 
Appeals, Mr. Chairman. 

MR. DUBALDI Not UD to the Planning Eoard 

MR. SCHIEFER: Since they have challenged it and V7e 
have not given preliminary approval, yes, we qave 
conceptual approval. 

MR. MC CARVILLE: I object v;ith conceptual. 

MR. SCHIEFER: Do you v/ant me to read vour comjment? 
It's not an official thing. It, v;as a conceptual, thing. 

MR. KRIEGER: It's informal, it doesn't exist in the 
code anyway. 

MR. VAN LEEUT\'EN: Very informal because v;e didn't know 
what the facts were. We said that we didn't know what 
the facts v;ere at the time. Basically, what you were 
here for you weren't here yourself, Kevin, vje said we 
like it. 

MR. SCHIEFER: The second time thev v/ere in twice the 
second time v/e did nothing but send them to the Zoning 
Board of Appeals for the area variance. 
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Don ' t some Boards vo te on a c t u a l c o n c e p t u a l 

MR. EDSALL: New V^inc3sor has no i n t e r m e d i a t e s t e p s i n 
s i t e p l an a p p r o v a l . T h e r e ' s p u r e l y an a p p l i c a t i o n and 
then t h e r e ' s a p p r o v a l . T h e r e ' s n o t h i n g i n be tween . 

MR. MC CARVILLE: Conceptua l as i t f i t s i n t o our 
p r o c e d u r e of a p p r o v a l . 

MR. SCHIEFER: I t ' s no t a l e a a l , v;e d id no t v o t e on 
i t . We d i d n ' t do a n y t h i n g . We d i s c u s s e d i t . We 
though t p r e l i m i n a r i l y t h e i d e a was n o t bad , t h a t I 
d o n ' t b e l i e v e a n y t h i n g has changed. I c a r e f u l l y 
reviewed t h e s e m i n u t e s , i f you want t o s ee them, your 
comments a r e i n t h e r e a long wi th t h e r e s t of u s . But 
w e ' r e c h a l l e n g e d by t h e Zoning Board of /Appeals and 
i f i t comes t o an i n t e r p r e t a t i o n , t h i s Board does no t 
have the a u t h o r i t y and I d o n ' t p r i o r t o mv former 
m i s s t a t e m e n t , I d o n ' t vjant t h e a u t h o r i t y . 

MR. VAN LEEUWEK: I s u g g e s t you s i t dovm ^.'ith t h e ^ i r e 
I n s p e c t o r . Wi thout t h e F i r e I n s p e c t o r , we c o u l d n ' t 
approve i t . I f t h e Zoning Board of Appeals aave vou 
a p p r o v a l , okay , i f and you did not have t h e F i r e 
I n s p e c t o r a p p r o v a l , we c a n ' t do a damn t h i n g . 

MR. DOWD: We f u l l y unde r s t and t h a t v/e a r e n o t even 
g e t t i n g back t o you fo r any k ind of apo rova l p r o c e s s 
v.'hen we can r e c t i f y a l l t h e b u i l d i n a code v i o l a t i o n s 
and b r i n g e v e r y t h i n g up t o snuf f u n t i l v.'e cret t h e 
a r e a v a r i a n c e and we c a n ' t g e t t he a r e a v a r i a n c e 
because t h e Zoning Board of Appeals v;on' t a c t . 

MR. SCHIEFER: What I ' v e s e e n , we send them back t o 
you ask fo r an i n t e r p r e t a t i o n of the zoning o r d i n a n c e , 
i s i t p e r m i s s i b l e i n t h e code and ask for an a r e a 
v a r i a n c e a t t h e same t i m e . I s ee no r eason f o r vou 
t o go t o the r r tu ' i ce . 

MR. DOWD: Let m.e ask the Board t h i s q u e s t i o n . T\Then 
you have any s i t e p l a n , no t j u s t fo r a day c a r e c e n t e r 
and i s p r e s e n t e d t o you i n i t i a l l y and i t ' s got t o go 
t o t h e Zoning Board of Appeals for a v a r i a n c e , t h i s 
Board makes a d e t e r m i n a t i o n amongst i t s e l f t h a t t h a t 
p a r t i c u l a r use t h a t i s p roposed i s a p e r m i s s i b l e use 
and t h e r e f o r e needs a r e a v a r i a n c e s . T h a t ' s t h e same 
type of s i t u a t i o n t h a t ' s o c c u r r e d h e r e . 

MR. SCHIEFER: Normal ly , i t ' s very p l a i n , i t ' s b l a c k 
and w h i t e . Th i s i s p e r m i t t e d i n the zone , t h i s i s n o t , 
t h i s i s n o t . As you p o i n t e d o u t , in your i n i t i a l 
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r~ p r e s e n t a t i o n and y o u p o i n t e d o u t when we s t a r t e d t h i s , 
t h i s i s n o t r e a l l y l i s t e d anywhere i n t h e z o n i n g l aw 
and a g a i n , i f i t h a s t o come up f o r t h e i n t e r p r e t a t i o n , 
we do n o t h a v e t h e a u t h o r i t y t o i n t e r p r e t i t . Now, 
w e ' d l i k e t o d e f e r t h a t t o t h e Zon ing Boa rd o f A p p e a l s . 
TVe h a v e t o . 

MR. VAM LEEEUWEN No c h o i c e . We h a v e no c h o i c e . 

MR. SCHIEFER: I h a t e t o b o u n c e you b a c k and f o r t h . I 
r e a d y o u r m i n u t e s t h r e e t i m e s and t h e b o u n c i n g bac) : and 
f o r t h , I ' d m.uch r a t h e r , you know, d i s p o s e o f t h e m a t t e r 
b u t , you know, my h a n d s a r e t i e d . I d o n ' t h a v e t h e 
a u t h o r i t y . I c h e c k e d w i t h o u r l a v / y e r . I c h e c k e d w i t h 
t h e i r l av /ye r and t h e y s a i d t h e y , t h a t ' s n o t y o u r c a l l . 

MR. DOWD: P e r h a p s t h i s Board does n o t n e c e s s a r i l y 
h a v e t o r e f e r t o t h e Z o n i n g Board of A n p e a l s f o r a u s e 
i n t e r p r e t a t i o n o r f o r a u s e v a r i a n c e o r f o r a - -

MR. VAN LEEUI^EK: We h a v e t o , i f i t does n o t m e e t t h e 
c o d e , K e v i n , we h a v e t o r e f e r i t t o t h e Z o n i n a B o a r d . 
We h a v e no c h o i c e . 

MR. DUBALDI: We c a n ' t g r a n t v a r i a n c e s . 

MR. DOWD: I u n d e r s t a n d t h a t . 

MR. SCKIEFEP: N o r m a l l y , we d o n ' t h a v e t o , n o r m a l l v 
i t ' s p r e t t y c l e a r c u t . T h i s tim.e we made an a s s u m o t i o n , 
i t ' s b e e n p o i n t e d o u t t o us you d o n ' t h a v e t h e a u t h o r i t v 
t o i n t e r p r e t t h a t l a w . 

MR. VAN LEEUI'JEN: We can s i t h e r e and b e l a b o r t h i s t h i n g 
a l l n i g h t . I t ' s n o t g o i n a t o g e t us a n y v ; h e r e . I ma.ke 
a m o t i o n we move o n . 

MR. SCHIEFER: Does anvone h a v e any o r o b l e m v.'ith p e t t i n g 
an i n t e r p r e t a t i o n from t h e Zon ing Bea rd o f A p p e a l s w h a t 
zone t h i s b e l o n g s i n ? 

MR. MC CARVILLE: No. 

MR. PAGANO: Should have went to them in the first 
place. I don't understand v;hy they kicked it back. 
All the language that they use— 

MR. SCHIEFER: It took three meetings to get it back 
to us. I do have to apologize for that. It's a big 
waste of time, if we do any thine else, it v;ill come 
back again and hopefully the next time it comes back , 
v;e can take action on it. The other comments I'm 
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going t o ask t h e p e o p l e no t t o p u t i t on our agenda 
u n t i l you have met t h e f i r e t h i n g . I 'm n o t go ina t o 
g e t i n t o t h a t a rgument , t h a t ' s up t o t h e F i r e I n s p e c t o r , 
i f you can r e s o l v e t h a t wi th him, f i n e b u t . My p e r s o n a l 
f e e l i n g i f you g e t both of t h o s e a p p r o v a l s , I have no 
problem wi th i t . Bu t , I t h i n k we a r e go ing t o have t o 
make a motion t o send t h i s t o t h e Zoning Board of Appeals 
fo r a use v a r i a n c e o r no t a v a r i a n c e , an i n t e r p r e t a t i o n . 
I d o n ' t want t o s u g g e s t t h a t d o e s n ' t b e l o n g . I v;ant 
them t o t e l l me does i t o r d o e s n ' t i t be long i n t h a t 
zone. And then t h e second t h i n g b e f o r e we come back h e r e , 
I v.'ant t he i s s u e of t h e F i r e I n s p e c t o r r e s o l v e d . 

MR. DOWD: I s t h e r e a n y t h i n g t h a t t h i s Board i s 
uncomfor tab le wi th i n c l a s s i f v i n g t h i s day c a r e c e n t e r 
as a p r o f e s s i o n a l b u s i n e s s ? 

MR. VAN LEEUWEN: Kevin , we c a n ' t do t h a t and w e ' r e 
not going t o do i t . 

MR. SCHIEFER; You ' r e a sk ing us t o g e t i n t o an a rea 
t h a t we have no a u t h o r i t y . 

MR. VAN LEEUWEN: You ' r e a s k i n a us t o s t i c k our necks 
o u t . T h e r e ' s nobody going t o chop m.y neck of f , I 'm 
only 52 y e a r s o l d . 

MR. SCKIEFER: I c a n ' t make a mot ion . 

MR. VAN LEEUWEN: Chairman cannot make a mot ion . I 
a l r e ady made t h e mo t ion . 

MR. SCKIEFER: S t a t e t h e mot ion . 

MR. VAN LEEUWEN: That V7e r e f e r t h i s m a t t e r back t o 
the Zoning Board fo r an i n t e r p r e t a t i o n of t h e zoning 
1 av;. 

riR. KRIEGER: In a d d i t i o n t o t h e a r e a v a r i a n c e p r e v i o u s l v 
r e q u e s t e d . 

MR. SCHIEFER: And a l s o do t h e two of them a t t h e same 
t i m e , t h e a r e a v a r i a n c e as r e q u e s t e d . 

MR. VAN LEEUI*?EN: But i f you say a r ea v a r i a n c e , y o u ' r e 
t e l l i n g them what you v.'ant. I j u s t say i n t e r p r e t a t i o n , 
Mr. Chairman, l e t ' s l e a v e i t a t t h a t . 

MR. SCHIEFER: Bu t , a l l r i g h t — 

MR. KRIEGIilR; In a d d i t i o n t o t h e p o s s i b l e q u e s t i o n wi th 
r e s p e c t t o a r e a v a r i a n c e . 
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r MR. DOWD: And use variance because they have determined 
it's not an appropriate use. You can refer it for all 
purposes to the Zoning Board, just so I'm afraid what's 
going to happen is the Zoning Board of Appeals is going 
to make an interpretation that it's not, it's not a 
professional business and therefore it requires a use 
variance. If you don't send it back for all purposes, 
they'll send it back to you, back to them for a use 
variance and it will be back three or four times. That 
way, if you can refer it to the Zoning Board of Appeals 
for an interpretation as you v/ish, area variance, use 
variance as appropriate, you miqht save another trip 
back and forth. 

MR. SCHIEFER: You're taking a risk here. 

MR. DOWD: I don't want to even do that. 

MR. SCHIEFER: Riqht nov; v.'e are askinq for an inter­
pretation. You're asking us to-say hey, this is, vou 
need an area variance. We're not savinq that. We 
don't v;ant to say that. You're askinc us to--

MR. DOWD: I'm pretty sure that you'll find if vou read 
the minutes, it's very clear v.'e do need area variances. 

MR. VAN LEEUWEN: We can't tell them thev need an area 
variance and so they're sayina we're tellino them v.̂ hat 
we're telling them v;hat to do. 

MR. EDSALL: Just in the comments and not looJcing to 
interfer with the legal process , my recomm.endation is 
that you send it for an interpretation and then again 
once they interpret it, he's either aoing to need a 
use or an area variance. There's only tvjo choices. 

MR. PCRIEGER; Possibly both. 

MR. EDSALL: The bottom line is do you reallv want 
them to come back to you again and ask for vou to 
authorize a use variance so they have to come back 
again and tie up the agenda or send it, interpretation 
and subsequently use and/or area variance. 

MR. SCHIEFER: Use and subsequently. 

MR. EDSALL: I don't see the need to come. 

MR. KRIEGER: Area variance and/or use variance as may 
then appear to be needed. 

MR, EDSALL: As determined by the Zoning Board of Apoeals 

-16-
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L -J 
MR. SCIIIEFER: Refer i t up t o them so t h e v/hole t h i n g , 
because back and f o r t h , I 'm s u r e y o u ' l l b e , I hope 
y o u ' l l be bac): . 

MR. DOWD: I do t o o . 

MR. SCHIEFER: After reading this, I have some concerns 
Do I have a second to that motion? 

MR. PAGANO: I'll second it. 

MR. SCHIEFER: Motion has been made and seconded that 
we send it to the Zoning Board of Appeals for an 
interpretation and such variances as may be required, 
based on their interpretation. Any discussion? First 
we need anymore--

MR. VAN LEEUWEN: I think we did enough. 

ROLL CALL: 

Mr. Pagano 
Mr. VanLeeuwen 
Mr. McCarville 
Mr. Dubaldi 
Mr. Schiefer 

Aye 
Aye 
Aye 
Aye 
Ave 

-17-



DAKIBZ. S. L U C I A 
ATTORN EY-AT-L AW 

3 4 3 TEMPLE HILL ROAD 

N E W W I N D S O R , NKVT Y O R K l e o o s 

TELEPHONE 
(914) 5 6 I - 7 7 0 0 

February 27, 1991 

Mr. Carl Schiefer 
Chairman 
Planning Board 
Town o£ New Windsor 
555 Union Avenue 
New Windsor, New York 12553 

Re: Wind in the Willows 
Planning Board File No. 90-46 
ZBA File No. 90-38 

Dear Carl: 

The ZBA members have asked me to write to you 
concerning the above application. The matter initially was 
referred by the Planning Board to the ZBA for area variances. 

The ZBA has considered this application during several 
preliminary meetings (copies of the relevant minutes are 
attached hereto). Based upon matters disclosed at those meetings, 
the ZBA members have decided, respectfully, to refer the matter 
back to the Planning Board. 

Although the ZBA could have allowed the applicant to 
proceed with the area variance application only, the application 
raised so many other issues that the ZBA felt, and I believe that 
Richard J. Drake, Esq., the applicant's attorney, concurred, that 
it made more sense to resolve all issues before the ZBA in a 
single application, rather than a segmented application to the ZBA 

The crux of the ZBA members' concern is that the 
subject property is located in the PI zone and the applicant 
proposes to use the premises for a day care center and a school 
for up to 74 (or 78) children. Neither a day care center nor a 
school are listed as permitted uses, either by right or by special 
permit, in the PI zone. The applicant contends that its proposed 
use is a "professional business", or possibly an "office building 
for . . . business and professional offices . . . ", and thus 
permitted as of right. The ZBA members had some reservations 
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about whether "professional business" or an "office building for 
, . . business and professional offices . . . " in the Table of 
Us#/Bulk Regulations were intended to include a day care center 
anicT a school. 

Thus the ZBA members wondered if in fact the application 
should be referred to the ZBA for an interpretation arid/or use 
variances, as well as the area variances which were the subject 
of the earlier referral. 

The collective conscience of the ZBA members was 
most concerned about issues which the Planning Board normally 
will address upon site plan review: the health, safety and 
welfare of up to 74 (or 78) children and 25 staff in the subject 
building, the traffic at and near the subject site (see Chief 
Koury's December 10, 1990 correspondence attached), access by 
fire and emergency vehicles, and especially Fire Inspector 
Rodgers' rejection of the site plan on the grounds that the 
anticipated occupancy groups are not permitted in a 3-story 
structure of type 5b construction (see his October 30, 1990 
correspondence attached). 

After considering the issues raised in the enclosed 
minutes and correspondence, please feel free to refer the matter 
back to the ZBA on all grounds you deem appropriate. 

If you, or the Planning Board members, have any 
questions in regard to this matter, I will be happy to discuss 
the same with you. 

Very truly yours. 

Daniel S. Lucia 

DSL:rmd 
Enclosures 

cc; ZBA members 
Richard J. Drake, Esq 

&!•,-



DSS- ia98-1 (REV. t2/7gi 

STATE OF NEW YORK 

FIRE-SAFETY INSPECTION FORM FOR DAY CARE CENTERS 

DEPARTMENT OP SOCIAL SERVjC^i .'. 

NAME OF DAY CARE CENTER 

INSPECTED BY 

ACCOM 

ADDRESS 
\AJ/NIJQ If) X H I T Lu/LLDOJ.-IP^IvQr^^^ Cr^K^Tg/O 

:)L^7 \^}ALSH >fV^- i^i£uJ Uii^fL'^a^j^N'y* 

PANIED BV; • • ^0^ ^ i , I' i J, • ^ '^^^_L >^ ^ f 
'^AfiAf/y c^^/jtij^j 

DATE OF INSPECTION 

COUNTY 

LEjSl 7 ^ 

Reg, .t/S.«Cu; 
and ^.J9.9(c) 

/ An nua I Fire 

5ec£. ili.~(ai 
Sect. i:S.-Mb) 

/ ^ ^ 

^ / / ^ 

Sect. 4.:8.4.('iJ(2) 

Optional 

it Opeionci 

5^ 
Sect. .;;.?.-fA; 

^-fM 

GENERAL DESCRIPTION OF BUILDING (Location, Size, Typ« of Construction, No. of Storlat) y 

J^Sl^^ / ^f^^ ^T^^'<^j <̂ "«Dj? ̂ ^H^^j "^y/^sC^ /i^^^^x, J a >r3a « /̂-7J// 

NO. OF CHILDREN A GES OF CHI LDREN NO. Or STAFF 

O^rfER OCCUPANCIES IN BUILDING ^ 

AJ€if^£ 

HOURS OF OPERATION 

DAYS PER WEEK 

RECORD OF REQUIRED INSPECTIONS 

T V P E OF INSPECTION 

Fire Protection Systei 

F ire Extinguishers 

Boiler/Furnace 

INSPECTED BY 

Monthly Fire (Staff) 

Automotic Fire Protection Equipment (If partial, give locotions): 

DATE OF INSPECTION 

Automatic Sprinklers? 

Hoc f Detectors ? 

• Yes 

n Yes 

Smoke Detectors? 

Other? (Explain) 

a Yes 

Q Yes it^S^-
Manual Fire Protection Equipment; 

Fire Alarm System? ^ Yes 

Extinguishers? 2_J Yes 
(proper type, mounted, visible & accessoble) 

':^o 

Fire Hose? D Yes [ 7 > f ^ 
(optionol, unless required by loco I authorities) ^ ' ^ 

Other? (Explain) D Y , 5 ^ 

Fire Department Connection for 
0 larm system? 

Required by Loco I Authorities? 

:22 Yes rWo 

es : i No 

NAME OF NEAREST FIRE DEPARTMENT OR STATION 

DISTANCE 

Emergency Lighting System? 

Properly Mointoined? 

'. ' Yes r i / ^ o Underwriters Loborotory 
^'^ /I I I i \ (U.L. opproved) 

Q Y e s [HNo 

n Yes G N. 

ii^;>^ 

E lectrica I Systems: 

Properly instolled in good condition? L M Yes Q No 

Fuses/Circuit Breokers odoquate? ^BHl'ev' f j No 

Outlets adequate? CtV^s [j,N( 

SERVICE RATING (AMPSi 

Outlets protected? DB^s n N i L*9 •> 

Equipment properl" wired and grounded? !J0Yft« CD ^V 

Extension Cords used properly? [ T ^ e s Cll^* 

N.Y. 9 0 A R 0 OF FIRE UNDERWRITERS CERTIFICATE NUMBER (for new work) 



•.-•If>l»f 

IB96-Z (Rev. ts/70) 

.5M 

^ ' 

H*^ 
*S 

Seci. 4,18.i(h) 

^i^. 
.-f*̂ ' • 

Una la) 

^ ^ ^ 

'i^J>-

* ^ 

?^^ 
^ ' 

-^*^ 
^ ^ . 

\7 

13 

14 

Exits and Fire Stairs appropriat« in number? []]] Yes 

Remotely spaced? 

DB^o 

Well lighted? 

Well marked? 

Well maintained? 

Are stairs enclosed? 

n Yes [?fNo 

q3̂ «»» n Na 

OB^es n No 

• Yes D ? ^ . 

Low handrail for children? QY es Q ^ 

Path* of exit protected from 

hazaroous areas such oi 

boiler room and kitchens? 

Basement stairs 

separotely enclosed? 

a^» D .M. 

e i D N. 

Large glass areas protected? 

Marked for visibility? 

[ F Y e ^ D No 

5 } ^ s Q N o 

Windows scregaad? 
Windows protect«d? 
Glazed with tempered or wire 
glass where appropriate? 

D Yes Cr3 
• Yes G H J -

D Yes 5>fro 

Hydrants, fire lanes and outdoor exit paths maintained and ready for M^^I 
(including snow and ice romovol) 

Grounds around occupied buildings free of brush, leaves and other fire hazards? 

Is there a remote gate for alternate egress from fenced yard or ploy areas? 

C3^» D No 

n Yes [ W o .* • 

QYes Cp-f-ld ; 

Boiler/Furnace room well mointoined? Q Yes \^^^o^ 

Ventilated? Q Yes Q l / ^ 

Boiler/Furnace room free of J * 
Combustibles Qd^es Q N o 

Enclosed with required j ^ 
Fire Rated construction? Q Yes E'^^o 

Mechanical spaces accessible to 
children? 

Equipped with: 

relief vo lve? 

sprinklers ? 

DYes C B ^ . 

C M ^ DN.0 j 

a Yes l ^ ^ i 

General QXOQ, shops and storage areas well mointoi/ied? 

Combustible, flammable materials, paints /^ 
and toxic materials safely stored? (jg'Yes Q No 

No smoking signs where applicable? \Z\ Yes 

D N O 

Proper supervision and protection 
against unauthorized use and access? 

•: )\ 

Peeling paint? 

^S^^ QNo 

n Yes c p ^ 

Kitchen ani equipment well mointoined? 
Adequate for the intended use? 
Kitchen range equipped with fire-safety devices? 

B ^ s n No 
Q ^ e s Dy<0 ' 
D Yes S^Noj 

Non-combustible and flame resistant fabrics used for draperies, corpets and other decorative 

or utility items? D Y es S ^ o 

Are doors, transoms, elevators, dumbwaiters, air shafts, stair halls and other 

openings, which would provide an easy path for the spread of smoke and flame, 

properly enclosed or equipped with self-closing devices? DY es Qp/f5o I 

Staff properly instructed in emergency procedures training? 

1 When was last staff instruction or fire safety training event? 

D Yes n No 

Emergency numbers for fire, police and rescue squad conspicuously posted at each telephone? Q Yes Q No 

Are staff members well informed and prepared to use these services? Q Yes Q No 

Are these service organizations familiar with the facility and are they kept informed of significant 

changes? • Yos • No 

Evacuation plans, clear simple and conspiciously posted? 

Are the plans kept up to date and used in fire drills? 

Fire drills are required at least 1 each 30 days with records. Date of lest drill: 

Q Y«s n No 

D Yos D No 
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'.'Mr % 

Wind in the Willow Day Care Center 
257 Walsh Road 
New Windsor, NY October 1, 1990 

Following are the Fire/Safety requirements of this Department which must be complied 
with. You may have complied with some of the following. Please correct all 
outstanding violations. 

ITEM # (See Enclosure lA for additional fire safety requirements) 

1. Provide sketch of floor plans showing total building including Required 

occupancies and portion to be used for Day Care. This sketch may 

be made on 8i by 11 plain or graph paper. 

2. State number of children to be cared for in Day Care Required 

State age of children to be care for in Day Care Required 

Provide number of staff in Day Care Required 

Provide hours of operation Required 
* 

Provide description of any other occupancies in building, no occupancy Required 

or storage including that any outdoor environmental health or 

safety condition would have a deleterious effect on children is 

permitted. 

Plans regarding renovations should be done by Architect or Professional Requirec 

Engineer for further consideration and submission to Department. 

This inspection pertains only to those children that have no mobile Required 

deficiencies and no preception deficiencies (disabilities) 
3. Provide and submit written approval by Local Zoning, Health, Building, Required 

Fire Department for use of building for Day Care of children 

Ages 12 mos. to 5 yrs. 

Provide and submit written locally approved annual test of Fire Requireci 

Protection System, including automatic sprinkler systems. 

Provide locally approved inspection of fire extinguishers, type, size Required 

and location shall be locally designated. 

Provide and submit written approval by NYS Department of Labor or Required 

Insurance Company of boiler. 
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3. Provide written D.O.T. approval of vehicles used in program. Required 

4. Provide automatic sprinklers system in accordance with Enclosure lA Required 

attached. 

Provide (UL approved) heat detectors Required*i 

Provide UL approved smoke detector Required 

Provide locally approved fire detection system for the non-day care Required 

area in total building. 

5. Provide UL approved manual pull fire stations in accordance with Required.* 

Enclosure lA attached. 

6. Connect Fire Protection System to local Fire Department as required Required-• 

by local authorities. 

7. Require the installation of emergency lighting in case of electrical Required 

failure in paths of exit, stairs, hallways, all floor levels. Installation 

to have local approval. 

8. Provide Safe T or similar covers on all low electrical outlets. Required 

Provide written certification to this department that the electrical Required 

system has been inspected and found in good working order. 

9. Provide locally approved means of egress from child day care areas on all Required 

floor levels. 

Provide locally approved remotely spaced exits on each floor level Required 

used for child day care in accordance with Enclosure lA attached. 

Provide locally approved inter-connecting doors between classrooms on Required-

all floors so as to afford supplementary access to secondary means of 

egress. 

Replace all exit doors with local approval Required^ 

Provide sufficient light at exits Required 

Provide locally approved exit signs at exits Required 

Provide exit doors at exterior exits with panic hardware. Required 
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9, Provide exit doow swing in direction of egress at exterior exits. Required 

Note: Existing mfetal exterior fire escapes are not approved for use of 

children in licensed day care program. 

Enclose with one hour rated material stairway interior between first and Require-

second floors in accordance with Enclosure lA attached. 

Provide low handrail for children 21 inches high at all stairs and Required 

steps. 

Enclose path of exit through halls and stairs with one hour rated Required 

material, including paths of exit in basement. 

Enclose basement stairs with one hour rated material including door. Required 

Provide two exits from basement level. Required 

10. Protect all low glass in child care rooms. Required 

Provide fly type screens at all openable windows Required 

Protect radiators Required 

Protect heat risers Required 

11. Provide unlocked remote gate as alternate means of egress from play Required 

area outdoors. 

12. Provide and submit written local approval of boiler room. Required. 

Provide and submit written locally approved ventilation of boiler Required 

room. 

Properly enclose boiler room with one hour fire rated material including Required 

doors approved by local authorities. 

Provide locking device at boiler room to prevent unauthorized access Required 

Provide UL approved and locally approved heat detector in boiler room Required 

Provide 1 Class B extinguisher outside of boiler room Required 

13. Provide locally approved No Smoking signs at child care area. Required 

Remove any lead type paint found in building and replace with Required 

non-lead paint. 



- 4 -

14. Provide locally and UL approved heat detector in kitchen area Require--

Provide 1 Class B extinguisher in kitchen area Required 

Provide locking device at kitchen to prevent unauthorized access Required 

Provide sketch of kitchen area for approval Required 

15. Non-combustible and flame resistant fabrics must be used for draperies, Required 

carpets and other decorative or utility items. Recommend the use of 

fiberglass. 

17. Staff must be properly instructed in emergency procedures. Recommend Required 

that it be done under supervision of fire department. 

Emergency numbers for fire, police and/or rescue squad must be Required 

conspicuously posted at each telephone. Staff members must be well 

informed and prepared touse these services. These service 

organizations must be familiar with the facility and kept informed 

of significant changes. 

Evacuation plans must be clear, simple and posted at all interior and Required 

exterior exits. Practice alternate means of exit from each area. The 

plans must be kept up to date and used in fire drills. Fire Drills 

must be held at least once each 30 days and records must be kept 

on form DSS 2682. 

Provide telephone for emergency use at day care center. Required 

18. Provide sketch of outdoor play area showing location :and type of Required 

equipment, fence and remote gate. 

Remove unsafe conditions outlined below: Required 

1. Close and make in accessible well pipes or other openings on grounds Required 

2. Demolish-out building-former chicken coop Required 

3. Render in accessible-out building former barn or demolish. Required 
Prior to any use determine structural stability. 

} 



DSS- ie98-3 |REV. 12/78) 

S ^ o Seet. i.Si,A 
(€} (a) 

Seet. i.Sl.i.(c) 19 

Children's play oreos sofe? 

Properly droined? 

Well maintained? 

Roof top play oreos (If ony) guarded, 

maintained, safe and suitable? ^iJ^ [~] Yw< I I Mp . 

• Yes rvTNo 

QNo 

DNo 

î  

Outdoor play equipment safe? ^ f [") Yes | j f. 

Safety mot providedj • ^ <9i^ \ LJ Yes j j (i 

Well mo into i n e d ' . ^ ^ ^ j ^ ^ ^ ^ y Q Yes [ I N. 

Appropriate pets and animals 

propejjy cared for? ( Q Yes Q j f). 

First aid kit ovoiloble and properly maintained? Q Yes 

GENERAL EVALUATION: (Note roqolrotnonts ond recommendations) 

NOTES TO SAFETY REPRESENTATIVE: 
A, The Inspector should also be alert to identify general safety hazards including, but not limited to: 

excessive hot water temperatures, tripping and slipping problems, sharp or pointed objects, security systems and hardware, 
accidental looking of children's toilet rooms and motor vehicle safety. 

B< Note any attachments to this report. 
C. Additional information including sketches, plot plans, snapshot photos, etc. are often helpful in making a comprehensive report. 
D> Report items are keyed to applicable standards of the N.Y.S. Department of Social Services. Copies of these standards are 

available from the Department's Representative upon request. 
C Subsequent inspections should indicate corrective action taken. 
F< For buildings requiring substantial modification, plans shall be submitted in accordance with Reg. 459.6. 
Q, Safety equipment and systems should be listed or approved by nationally recognised testing laboratories such as Underwriter's 

Laboratories, Factory \futual, etc. 

Kf This report may be used by Local Building and Fire Officials as a service to Day Care Center occupancies within their districts. 
Such persons shall not be held liable by the Department for any error, omission or lack of thoroughness in making these inspections 
and reports. fREF: Education Law #80T-a,) 

file:///futual
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19. Provide approved portable 1st Aid Kit be available to staff Requirot' 

safely stored. 

20. Paint and plaster all area in disrepair in building Requirei 

21. Provide locally approved suitable floor coverings at all floors Requirei 

needing repair or placement to prevent tripping, falling or 

collapse of flooring. 

23. Toilet facilities shall be in conformity with all NYS-DSS Require. 

Day Care Licensing Regulations. 

Corridor 

Day Care program floor area configuration must include corridor Require^ 

space in which to move groups of children, without passing 

through rooms in use, which would result in disruption of 

program activities and orderly evacuation in an emergency. 

Before day care center can operate at this address, it must be Required 

in compliance with all the above and all other Regulations 

of this Department governing day care centers and must have 

obtained a permit from this Department to operate at this site. 

Compliance with all the above and all other Regulations of this Department Required 

governing day care centers must be achieved. Remember to obtain 

approval of all the Fire/Safety requirements from your local 

fire inspector. 

CRB/mh 



Enclosure lA. l/S9 

The following a re the F i r e Safety requirements for Day Care Centers , including 
use of second floor in Type 5 (wood frame) and Type 4 (brick wood j o i s t e d -
ord inary) cons t ruc t ion . 

1. Children under age 3 a re not permitted above the f i r s t f loor a t any time in 

this building. ;̂̂ jYS Co(5e-^705.4,Table 7111-705,iJ'ootnote 2 ) . 

2. Children over age 3 years may be permitted on the second floor of t h i s 
bu i ld ing only a f t e r a l l f i r e safe ty requirements have been fu l ly complied 
with and a f i na l on s i t e inspec t ion i s completed with pe r t a in ing to Day Care 
Licens ing . A va l id l i c e n s e to operate on the second floor must be obtained 
p r i o r to any use by ch i ld ren in the Day Care Program. 

(jfrs Code~705.4,Table YIII-7C5.,Pootnote 2 ) , 
3a. - The following are the f i r e safe ty requirements: 

(rfS Code-705.^,Table VIII-705^Footnote 2). 
(a) "An automatic sprinkler system throughout the "building." 

(b) In lieu of the automatic sprinkler system- a- building used as a Day Care 
Center shall have a minimum of at >least-two '('2)-exits leading directly 
to the exterior from each floor level used for -day care. 

3b. This may involve| the installation of two (2) exterior ejcits and exterior 
stairways from the second floor'to grade level which are separate .and 
remote from each other, thereby providing alternate exiting directly to the 
exterior from the second floor. Exit doors snail open in the direction of 
egress and shall be equipped with panic hardware. Outside handrails and 
railings on exterior fi^e stairs- shall Have also a low'railing :21 inches .. . 
high and shall be constructed in such a manner as to prevent children from 
falling off the sides. The exits shall be provided with exit signs and 
adequate lighting. 

3c. A full fire alarm and smoke detection system shall Be provided throughout 
the building on all floor'levels and shall include smoke detectors on all 
floor levels and in rooms used for child care, in corridots and at top of 
interior stairways as well as- paths' of exit. In addition storage rooms 
and unsupervised spaces as well as attic unfinished areas shall have heat 
detectors installed. An emergency power source shall he provided in case 
of electrical power failure. 

3d, Manual pull fire stacions shall be provided on all floor" levels and shall 
be located at or near all exits to the exterior. 

(IIYS Code-1060.2 and" 1060.3c). 
4. All openings in exterior walls within a QO) ten feet radius of all exterior 

exit stairways shall be provided with wire glass window'panes or the opening 
closed off with one hour minimum rated fire resistive materials. 

, (inrs Code-770.5a,6.). 
5a. All interior stairways between the first and second floor child care area 

must be enclosed with one hour minimum rated fire resistive material including 
doors at top and bottom of the stairway of a similar rating. 

(:iys Code-717.3). •> 



5b. All doors between floor level must be kept closed at all times to prevent the 
spread of smoke,,heat or fire to the second floor thereby endangering 
children on that floor level. 

(IIYS Gode-717.5,Table 1-717, ?oo.tiiote 1.} 
c. The only approved manner in which doors between floors may be maintained in 

the open position is the installation on the door of an electrically 
powered magnetic door release device which also requires a wired smoke 
detector within a 15 foot distance of each side of the doorway. Upon 
activation of the fire alarm system the door will automatically close. 

CTYS Oode-765.5a,5.). 
d. The f i r s t f loor miist be s epa ra t e from the second f loor as separa te f i r e area 

by c los ing off a l l openings between f loors such a s . s t a i rways , dumbwaiter 
. sha f t s , p ipe r ecesses or o the r v e r t i c a l openings with minimum one hour 
r a t ed f i r e r e s i s t i v e m a t e r i a l s . 

(irf3 C o d e - 7 5 9 . 1 , 2 , 4 a . ) . 
e. All interior wall . and ceiling finish shall be class "A" materials with 

a surfaxie flame spread rating of 25 or less, including wood panelling on 

''^^^^- (TfS Code-772.2,b,2.). 
f. Inter-connecting doors between classrooms and other designated areas on all 

floors so as to afford supplementary access to alternate secondary means of 
egress shall Be provided. 

{ins Gode-765.1 . ) 
g. Exiting available in one direction-(dead-ends) in excess of 20 feet is not 

permitted in day care center'program areas. 
.•(irfo Code-765.1 ,DV>^ 

h. Corridor space is required in which to move groups of children for an 
orderly evacuation and to avoid disruption'of-program activities during 
routine daily- use of child caire a.reâ  Corridor" width shall be a minimum of 
60 inches in a day care center'*' 

{JYS Code-765.2,-Table 1-765, footnote 2.). 
6a. Kitchens shall be constructed of minimum 'one hour rated fire resistive 

materials including doors^ if m,ore than 50' persons, a two hour fire rating 
is required. Children are not" permitted to eat in kitchens. No open 
serving windows are- permitted between 'kitchens and child care area., 

(:iY3 C o d e - 7 7 1 . 7 , a . - ) . 
6b. Kitchens s h a l l have- a wired heat detector^. 

( i r fS C o d e - 1 0 6 0 1 1 c:^'Y3 Code 10cO.-3) (rHTS-DSS REC-'s 4 1 3 . 1 0 b . ) 
7a^ B.oiler s h a l l b'e cons-tructed of minimum one hour ra ted f i r e r e s i s t i y e mate r i a l s 

including doors. .._̂  . 

[Jio Code_771.4j,4.). 
b. Boiler room shall be properly ventilated to the exterior of building. 

(ITYS God3-11 65.3c.)... 
ĉ  Boiler room shall be free of combustib'le storage.. 

(UYS Ccd9-1l63.Se.). -
d. Boiler rooms shall have a wired heat detector.. 

(ITYS -Code-1060.5a, 1.). (WiS-^SS Rei-̂ 'a 41-3.10b,ii.). 
8a. Separation of fire areas in a day- care center shall be of minimum one hour 

rated fire resistive materials- where children 3 years- of age and above •(C6.1) 
are in care, and , . 

(!\TS Ccde-771..4,2able 11-771) 
b. A two hour fire rating is- required to separate fire area where children 

under 3 years of age CC6'..2']>' are in care.. 
' (:iY-3 C-od9 -771.4, I'able 11-771) 

9. All exits, corridors and s-taiTway must be maintained free of any obstructions 
in day care area* ^ . ,, , _ ^ „ . , x..^.^.,,,.-.. , •-i--j-\«--5\ 

(rfS Cods -755.11c.) (is'liD-LaS J.ei^s ^lo.lOc,^.) 
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10. Local approval is required on all of the above requirements. The New York 
State Department of Social Services cannot issue a license to operate a day­
care center without full local approvals being obtained. | 

(ir/S-DSS Reg's 418.4a.). 
You are advised to consult with the local authorities having jurisdiction as soon 
as possible; the most stringent requirement shall be complied with where more than 
one agency has jurisdiction. 

(NYS Cod8-1110.1.). 
CB/sv 
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INTER OFFICE CORRESPONDENCE 

TO: Mictjao'l Babcock, Town Building Tne.pecLor 

FROM: Robert F. Rodcjer'^, Fire Inspector 

DATE: »•? J c\ n u a r y 1V'/1 

SUBJECT: Wind in the Willows, I vie. 

FIRE PREVENTION REFERENCE NUMBER: (•PB-9!-00l 

I have reviewed thie above rf? fere need subject buildinu flonr pi en--:;, 
and tfie comments which were ;̂ubfTi i t t;ed by W.C. Gquii u-'s CcjM£,ulting 
Engineers on 6 November 1990. I would lil;r.' l-.a ufftof Ihe f CJ J lowing: 

1. "Part 1231.1 - Conversions. The provisioris of the 
Subchapter B of this code shall apply to existing buildings:-
as jf hereafter erected, where the general c i af.s-i-j i f i C.ST. i on b-, 
occupancy or- use as set fortli in i'-\'dr t 7U1 of tl-ie code is 
cl'ianged from one c 1 <;iss i f i ca t ion to anothyr." 

(a) The occupancy classification of tfiis structure is 
changing from a B 1 to a C 6.1. As such the entire buildinq 
will have i:o be brought up to standards oF Subchapter B of 
Title 9 Exec, (b). ' 

S. "Parb 1235.E(b) - Except within finv limits A, a building of 
type 5 construction, not exceeding two stories in hoiqht, 
existing prior to the ef f-'ec t i ve date of this code, may be 
altered or converted to a day care center (group C 6.1 or C 
6.2) occupancy, provided thai: such buildii'ig, when so altered 
or converted, complies in all other respects with the 
requirements of this code and tine provisions set forth in 
table Vllt - 705, including footnotes 2 and 3." 

2A) it is the opinion of this writer that thie -'fth level plans 
called attic by the engineer, is in fact the third story of 
the str'ucture. •-••... 



y-
. ,y' 

!A£) " P a r t 6 0 6 . 3 ( 1 7 7 S t a i r w a y - OCifeV o r m o r e f ] i g h fc?-. o f i -^ ta i r r - ; 
a n d t h e n e c e s s a r y l a n d i n g s a n d p l a t f ornns Cvonrifc^cted 
t h e r e w i t h t o f o r m a c o n t i n u o u s ' ; p a s s a c j R f r o m o n e f l o o r t o • 
a n o t h e r . > " 

3) " P a r t JSSS.A P h y s i c a 1 1 y h a n d i c a p p e d r e q u i r e / r i f n t s . F o r 
r e q u i r e m e n t s f o r t h e p h y s Lea 1 1 y h a n d i c a p p e d i n c o n v e r s l o n V i , 
a l t e r a t i o n s o r a d d i t i o n s t o e x i s t i n g b u i l d i n g s , s e e s e c t i o i ' i 
1 1 0 e . 2 { d ) o f t h i s c o d e . " 

3 A ) T h i s b u i l d i n g w o u l d h a v e t o be? h a n d i c a p p e d arces*-- ; i b 1 e t o 
i n c l u d e , r a m p , l a v a t o r i e s , wa ' . - i h rooms, e l e v a t o r e t c : . T h i s 
was I'lot a d d i ' t v s s e i J b y t l i e e n g i n c o e r . 

1̂ ) " P a r t 70<^. S - C l a s s i f i c a t i o n s u b t y p e ; M r . S q u i r e s i n h i s 
r t J v i e w i n d i c a t e s t h a t t h e b u i l d i n g i s c o n s i d f i ' r e d T y p e 5A 
c o n s t r u c t i o n , I b e l i e v e I hi a t thrs b u i l d i n r ] i s t y p e 5 b 
c o n s t r u e t i o i - i . T h i v i b u i l d i n g may a l s o b(-j o l d e n o u g h , t h a t i t 
may b e . ba 1 l o o n t y p e ' w o o d f r ' amp c o n s t r u c t i o n , , w i t h w a l l s o f 
p ] a s t ( i ? r o n w o o d l a t l ' i . " 

^^) " T e i b l e V I I I , - 7 0 5 . A t h r e t ? (.'1) ? ; . to ry t y p e 5b c o n s t r u c t c ^ d 
b u i l d i n g , i s n o t pDGM-mitted f o r ' o c c u p a n c y c 1 assj i f i c a t i o n s C 

• . 6 . 1 . o r C 6.C?. " 

Axrl 
F!ober t F .F^odge r 
F i r s ' I n s p e c t o r 

RFF^^rmr 

M 
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SUJillARV of ROOM DIMEHSIOHS aj^ US^eE 

Uind In Thie Willoijs, inc. 
257 Walsh Ave. New Windsor, NV 

Roon 
Designation 

ClassrpoM - 2 yf̂  old 
Classroort - 3 yr old. 
Cliildren's Restroow 1 
Children's Restroort 2 
Laundry ROOM 

Nursery 1 (note 1) 
Hiu^ery 2 (note 1) 
Nu)»sery 3 (riotes 1,2) 
Staff/Guest ftestr-oofi 
Hanny Office 

Classrft - 4/5 yr 
Ciassrfi - 4/5 yr 
Boys Restroon 
Girls ResU^oott 
Staff/Guest Restroori 
Office (note 4) 

Gener-al Storage 

note 1 - Runnincj water in 

• • . • ' 

Floor 

. Basement 
Base/'ient 
Basement 
Basement 
Basement 

First 
First 
First 
First 
First 

Secofjd 
Second 
Sec:ond 
Second 
Second 
Second 

Attic 

room. 

' 
Fiwiotiori 

. Classroom 
Classr-oom 
Lavatory ?« toilet 
Lavator;j & toilet 
Laundry I Storage 

Hur-sery/Piay Area 
llwsery/play Area 
Nursery/Play Area 
Lavatory; toilet (note 5) 
Office for llij.r-sery Staff} 
Nursinci area for parents 

Classroom 
Classroom 
Lavatory} Toilet 
Lavatwy; Toilet 
Lavatory} Toilet 
General Administr-ation 

4/ 

Storage Only (not-e 6) 

••" '.^-'User ' .'•'•' 

(Age Group). 

24 mo-36 mo 
36 mo-48 mo 
24 mo-36 mo 
36 mo-48 mo 
Staff only 

12 wk-18 no 
12 wk-lS mo 
18 mo-S4 fio 
Adults 
Staff/Parents 

4 yr-6 yr 
• 4 yr-6 yr (note) 
" • 4 yr-12 'tsr-

4 yr-12 yr 
Ad/jilts 

/ Center Director} 
Teac^iing Staff 

Staff Only • •.•••-..'.. 

•" V T T r i ..'«,'-•, •' 

••'•'. 

Area (SF) . 

• 275 

?n . . 
24 
92 
148 

240 
285 
364 
43 
121 

444 
342 
45 
48 
20 
224 

Area per 
Child (SF) 

39.29 
'55.55 
na 
ria 
na 

60.C'0 . 
57.00 
60.67 
na 
na 

37. C!::̂  
33.00 
na ̂  
na 
n= 
na 

1175 (approx) na 

. -. .•..u...j.-.«v.'-:~ •J,-:^>^\i'*i^--
-"—^••..i:.'-.:.,CA^f'*Tii'!*.''"'—.TAHBS'U----

riote 2 - Traihirig potties located in room. 
riote 3 - Used also fay afterschool program for tuo hot^s (age ctf'-oup 6-12 yr)} however, 

age Qrwjpi will not be mixed, 
note 4 - Partitioning of this space hasn't been decided, 
rjote 5 - Shower nay be included later, 
note 6 - Access to the attic uill be tiglitly restricted to staff. 

na = not applicable 

- . •^«J?»^:• j^ 

Hiskj UimjiSS 
-ile? FLORSTAT 
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\A / .C . S a U I R E S 
C a i M 8 U t . T I I M G E N Q i r s l E E R S 
C O M M E R C I A L I N D U S T R I A L 
CIVIL. S T R U C T U R A L 

•October 31/ 1990 ' 
•i(:-::'^Wi";i;v' 

•Ms.; Calais; Guglielma. '.•••":•{\.y^7'\-'r.] •r-:":h-:r:^^^^ 
Wind in the Willows,. Inc. •'.'••'..^-.^ • -,.̂ .̂'",!•:•;•'.\ •.;;-.̂ .̂ --l"̂  
P . 0.":.BOX;. 3 3 2 :.-.-.- .-:.•.;: •/•'"v'"'- /'''i^'-'''r.^'"^'l:i^''^''-:'^''''-^^^ 
Newburgh/ .;NY • • ̂ 2550.. '• •';: .-.; . ̂.. '•AV-;-. . ••'•'•''.: '•'.•• ••::''^):}y'/w'rr^^^^^ 
Re: Inspection Of 257 Welch Road' ...... .. . ..,.,•.;,.;. 

Dwelling considered for use as a Day Care Center .. • •'. 
• ' . • • . ' • .. " ' ' • ' * • • 

Dear Ms. Guglielma: 

By your request I conducted an inspection to determine the 
structural adequacy of the dwelling.. In addition Î  researched 
the NYSRR Building Code to determine.the building's compatibility 
with the Code with regard to its use as a Day Care Center. 

The structural inspection produced the f ollovslng notes and 
observations. 

* Basically the structure is sound and adequate for use as a 
Day Care Center. 

* Some . foundation masonry .has weathered and needs to be. 
....... repointed and a few missing, bricks replaced. ..,..:.. 

*- •'••The-..building's downspouts and gutter "system needs/ytp, be;̂ -.7 
. modified .:J:.and .; repaired to- direct runoff.;... away fromr.'thXfe' 

:,•";•.;v:..buriding''foundation. ••. • ••..•' •'".;•:'.••..•'. ''[:.^/?/:!iT''-i^--:-'^^^:. 
l'.-"-;::^;Hj^;:^;:!rv^ • • • • • . •' ••••••• • •• . . •• :.•:.':•••:•. ••• ^:-,:y'j:j^;^-fi'^-^^^^^ 

* ' V'.-tVMddiificat "grade around the' northwest'.? cdrner.'^'of ?-the??ft 
•.! building..-; to .re-direct - surface water., flow: away, from'>;ltheJ5̂ i:'̂  
building is recommended. •' '•••••"•':!•. 

Landscape shrubbery should not be planted within five (5) 
feet of the foundation wall. : ••: - •:..::,.-:^r''S::-r -.•::. 

order to avoid-removal of load bearing sections ;'"r;Srt*̂ î2̂ '̂S-?S'̂ ;; 

A pronounced sag in the first floor ceiling (second;'"fi6br.".•• 
framing) adjacent to the main stairs and kitchen appears"to-'• 
be the result of the past removal of a bearing wall. This 
area should be reviewed during renovation when the affected 
second floor framing is exposed. 

11 Ashwood Terrace Newburgh, New York 12550 914 - 561-3299 
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a5i*j?.V' , : •!>' 

sV*iv:-:-o..-.v,.-

J f^ii-.'•'••- : . 

!^^^i<^V;!"L;: - ' • . • • •••••• 
igeftwo.-.. 

__^„ ^25Sbo-tober>31v-1990 
r'<^* •̂5^ !̂f̂ pî 7SiiMs.vWCalalS••Gugllelma 
»ie\*j;.^^«nC5*Oi;<--,V-...-a(.l.-:'-.,-f.4-.v.,.:;^. i ;. .. . : . . . . . - . . ; • • • . , . • • ' . • • • • . • • • • ' • •• 

\ ' * " " • ' ^ * « ! ^ . • ? i ' ^ 3 ^ ; ^ I C * A ^ ' | ^ ^ ? , v ' ^ ^ ?*'••*. rr''';::.;:." '••'. . . ' * • •.•-.-•'' • . . — • • • • ' • " • . • • • •.•." .:;,' •.• ••. • 

'-Vi<-l%ly5SAVi-»AS*^.-j*fc*«»>'-=" •''•••";•- v-.. . . . . . . •. .. •:•,, ... .,. •. .. ••••.. ,-.— '•... • -r •'•••• '-rr'••—.:. '"• -••-.—•. .. - •• .•••. 
.^•u*'y«v*».-'«t'*>Vr'.v«.-'-'i'.,,J.fv-:i'..... .>-•• _...:.: • , ' • ' • ' • • • • • . • " • ' , • • • • ' • • . • • .'. 

s^!!^^^-^^^'^'':X^ ••^^^^^'^^ for • you to engage an Architect to assist you, m 
Ŝ i?S£irr.V̂ <̂'converting. this dwelling, to a code compatible Day. Care Center. '. * 

v-i-'K ;.. -My,interpretation of the Building'Code with respect to the use of .: 
':!.-.'.J-'.-r. the'building at 257 V7elch Road, New Windsor, NY is as follows: 

' • , * •' If the Day Care Center Is intended for' children three' (3)-
years and older,' then it is considered a C6.l Occupancy. 

* If children less than three (3) years old are to be cared 
for then the Occupancy will be C6.2. . . — • 

(*y The building is considered Type 5a Tfire protected wood 
frame constructional . 

* For Group C6.1 Occupancy and Type 5a construction, a maximum 
^o >1a/^^ of two (2) stories is permitted and a maximum height of 40 
'^ 19^ 3(^00 3& f®®"*̂ ' ^f those conditions are met, then the following is 
^ r--y^^ allowed: .3,000 SF per floor permitted with sprinklers, or 

in lieu of sprinklers has at least two exits directly to the 
exterior, plus a fire and smoke detection system in 
conformity with Code .Section 1060.3. ..... . 

* If the occupancy is to-include -children under--three (3) 
years.old (Group C.2 Occupancy) then those'children are not 
permitted on the second floor;, at any time. , .••.;.•,....„•-..' 

.The ""attic: cannot be', habitable." 
o n l y . V.".;-:.: '.'..' • .•••"'j^/:. 

It • musf'be 'a storage ' area 

Q::>. 

A basement can be habitable if the distance between the 
basement . floor and the average grade around the building 
does not exceed 4.0 feet. I calculate the average grade to 
be 3.56"\feet .abpve the basement ...floor. .; . .,.,........,.. 

A basement is considered a • story . if the distance from the 
average>.grade to the floor above is 7.0 feet or greater. I 
calculate this distance to be 5.42 feet. 

In summary, If the attic is kept unhabitable the building 
may be interpreted as a two story building of Type 5a 
constuction with the basement being habitable but not 
considered a story. 
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Page three 
October 31, 1990 
Ms..Calais Guglielma 

This makes the building acceptable as a Day Care Center under 
Group 6.1 Occupancy, and under Group 6.2 Occupancy if children 
under three (2\ years old are not permitted on the second floor. 
The New Windsor Building Department will have to agree with the 
conclusions drawn in order for you to proceed. 

If you have any questions, please do not hesitate to contact me. 

Sincerely, 

William C. Squirete, P.E. 
W. C. Squires Consulting Engineers 

WCS/js 

t^>*» *^^%**i 
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MINIMUM FIRE-RESISTANCE REQUIREMENTS OF 
•'STRUCTURAL ELEMENTS 

(Fire-resistance ratings in hours) 

Type 5 Construction 
GENERAL BUILDING CONSTRUCTION 

Structural Element 

Exterior: 
Bearing walls 
Nonbearing walls 

Party Walls: 

Interior: 
Fire walls 

Construction 
Classification.^. 

Type 5 
(Wood Frame) 

5a 

3/4 
3/4 

2 

2 

5b 

C 

C 

2 
^(3) 

2.) 

Bearing walls or partitions :; 

Partitions enclosing stairways, ; 
hoistways, shafts, other vertical 
openings and corridors .,'.;: 

Construction separating tenant spaces I 

Columns, beams, girders and trusses 
(other than roof trusses):"' 

supporting more than. 1 floor 
supporting 1 floor 

Floor construction including beams 

Roof construction including purlins, beams, and 
roof trusses 

3/4 

3/4 
3/4 

(5) 

3/4 
3/4 

3/4 

3/4 

3/4 
3/4 

(5) 

'(6) 

^ 

Page 49 
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SUBTITLE S I-lO USING AND COM § 606.3 

r onlerlainmenls, 

landings and plul-
one floor to another. 

piping and appurtenances. 

(176) Slack. A principal vortical| 

(170) Stapc, Place used for thdj 
whereon movable scenery or other a'd 

" i ' 

(177) Stainuay. One or more flight 
forms connected therewith to form a cbntinuo^ 

(178) Standpipo ayslam. Approved install 
whereby all parts of u building can be quickly* reacJied with an effective stream of 
water. '•' ,' 

(170) Store. liJncloscd space'used for the display and sale of merchandise, or sale 
of service, lo the general public. Space u.sed for cigar or newspaper stand and similar 
uses in a public lobby, or similar location, is not deemed lo bo a store. 

(180) Story. Portion of a building which is between one floor level and the next 
higher floor level or the roof. See section 705.1(f) and (g) of this code. 

(181). Streat. Thoroughfare dedicated and accepted by a municipality for public 
use or legally existing on any map of a subdivision filed in the manner provided by 
taw. 

(182) Slrooi Una. Line dividing a lot, plot or parcel from a street. 

(183) Structural ilavmue. Loosening, twisting, warping, cracking, distortion or 
breaking of any piece, or of any fastening or joint, in a structural assembly, with loss 
of sustaining capacity of the assembly. The following shall not be deemed to constitute 
structural damage: small cracks in reinforced concrete, perpendicular to the rein­
forcing bars; deformation of sheet material when structural assembly is under applied 
load, which increases as such load increases but which disappears when such load is 
removed. 

(184) Sti'uctural failure. Rupture; loss of sustaining capacity or stability; marked 
Increase in strain without Increase in load; deformation increasing more rapidly than 
the increase in imposed load. 

(185) Sti'ucture. An assembly of materials, forming a construction framed of com­
ponent structural parts for occupancy or use, including buildings. 

(186) Suhsoil drain. A drain Installed underground for the purpose of draining and 
conveying aubsurfaco br seepage watai' lo ail upprOVOCl point Of (llspoaal. 

(187) Swimining pool. A structure intended for bathing, swimming or diving pur-
poses, made of concrete, masonry, metal or other Impervious materials, and provided 
with a recirculating and/or controlled water supply. 

(188) Thermal harrier. A noncombustible protective shield which when applied on 
the interior of a building to cover foam plastic insulation shall remain ift place and 
provide fire protection for at least 15 minutes. 

(189) Tier. Main floor, mezzanine, loge, balcony, gallery or other similar level, on 
which seats are provided. 

(190) Toilet room. Enclosed space, containing one or more water closets, which 
may also contain one or more lavatories, urinals and other plumbing fixtures. (See 
definition of bathroom.) 

(191) Trap, fixture, A fitting or device 
when properly vented, a liquid seal 
the drainage system without mat^ 
through it. 

(192) Trap seal. The vertical 
trap. 

tructed so as to provide, 
passage of air from 
age or wastewater 

ir and the dip of a 

299 EX 2-28-89 
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I 705.1 

) 

Sec. 
700.1 Gen! 
706.2 Heigl 

TITLE 9 EXECUTIVE 

PART 705 

Part (5 
((« 706.1-700.4) filed 

A AND BUILDING LIMITATIONS 

ij:Executive Law, §5 375, 377) 

.' Sec. 
. 706.3 Height and fire area-mulUpledwellinga 
. 706.4 Height and fire area—general building 

construction 
Historical Note 

; repealed by L. 1881, ch. 707, $ 12, eff. Dec. 31,1083; new 
, 1983 eff. Jan. 1,1084. 

Soctlon 705.1 General requirements. The height and fire area of a building shall 
be determined by the occupancy and use group, the construction classification, the fire 
protection equipment, and the fire hazard classification of the building. 

(b) Buildings oUicr than one- and two-family dwellings shall be 100 feet or less from a 
street, road or driveway so as to be accessible to the fire department and emergency 
oorvlce apparatus. 

(c) A building erected within more than one fire limit shall comply with the require­
ments of the more restrictive fire limit. 

(d) The maximum fire area permitted for the highest story of a building determines 
the maximum fire area for each story of the building. 

(e) The height In feet of a building shall be determined from a datum established by 
the average elevation of paved open spaces which are suitable for the approach of fire 
department equipment, and curb levels where established, both of which are within 60 
feet of the exterior walls of the building; where such distance is exceeded, the height in 
feet shall be determined as set forth In subdivision (f) of this section. Such height shall be 
measured from such datum to the highest level of a flat or mansard roof, or to the 
average height of a pitched, gabled, hip or gambrel roof, excluding bulkheads and other 
roof construction las set forth in subdivision (g) of tltis section. 

(f) The height in stories of a building shall be determined from a datum established by 
the average elevation of the finished grade adjoining th'e exterior walls of the building, 
where such walls face legal open space or abut other open space which is level for 10 feet 
or more. Areawayo, driveways and entrances of abrupt change in elevation and totaling 
10 percent or less of the length of Uie wall shall not be Included in determining the 
average elevation. 

(g) The following locations shall not be deemed to be a story: 

(^ a basement where the finished floor Immediately above is less than seven feet 
above the average elevation of the finished grade as described in this section; 

(2) a cellar; 
(3) an attic not meeting the requirements for habitable space; 
(4) roof constioictlon enclosing stairs or equipment other than for elevators, pro­

vided they are loss than 12 teet in height and do not occupy more than SO percent of the 
area of tite roof on which they are located; and elevator holstway and elevator machine 
rooms; 

(6) for one- and two-î iJi2}ijy dwellings, a mezzanine with a floor area less than one 
third of the floor area 

(6) for multlj^: 
and leas than pi 

484 EX 11 

jtely below; 
l^i^mezzanlne with a floor area less than 5,000 square feet 

La.PXili;}ie'Spaco wherein the mezzanine Is contained; or 
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SUBTITLE S HOUSING AND COMMUNITY RENEWAL § 770.3 

(7) Distance separation for one-story buildings of type 2b construction, not exceed­
ing 3,000 square feet, for groups C3.1 and C4.1 occupancies, shall not be required 
outside fire limits. 

(8) The minimum distance separation from an interior lot line for one-story build­
ings of type 6 construction, not exceeding 100 square feet In area, permitted for low 
hazard occupancy, shall be three feet. 

(c) Construction limitations xoithin fire Hinita. (1) Buildings and accessory struc­
tures may be of any type of construction other than type 5, providing they conform to 
the height and fire-area limitations set forth in tables VI-705, VII-705. VIII.705 and IX-
706, and the distance separations conform to the requirements set forth in subdivision 
(b) of this section. 

(2) Nonbearlng exterior walls of noncombustlble construction shall not be required 
to have a fire-resistance rating where distance separations conform to the require­
ments of table 1-770 of this code, and provided a continuous vertical separation or 
spandrel at least three feet in height, or a horizontal extension of at least two feet, with 
a fire-resistance rating of at least one hour, is constructed at the floor level of each 
story. Such walls shall be required to have a flro-resistance rating where they lorm a 
part of an exit or other space required to be enclosed. A separation or spandrel shall 
not be required on open parking structures, or on buildings not more than two stories in 
height. 

(3) Open and enclosed balconies and porches shall be constructed of noncombustl­
ble materials. 

(d) Construction limitations outsitlo the fire limits. (1) Buildings and accessory 
structures may be of any type of construction providing they conform to the height and 
area limitations set forth in tables VI-706, VII-705. Vm.705 and IX-705. and the distance 
separations conform to the requirements set forth in subdivision (b) of this section. 

(2) Nonbearlng exterior walls of noncombustlblcf. construction shall not be required 
to have a fire-resistance rating where distance separations conform to the require­
ment* of table 1-770, and provided a conthiuous vertical separation or spandrel at least 
three feet in height, or a horizontal extension of at least two feet, with a fire-resistance 
rating of at least one hour, is constructed at the floor level of each story. Such walls 
shall be required to have a fire-resistance rating where they form a part of an exl,t or 
other space required to be encloacd. A separation or spandrel shall not be required on 
open parking structures, or on buildings not more than two stories in height. 

(3) On buildings of group C8 occupancy, balconies or enclosed porches with at least 
60 percent of glazed area on three sides, and open porches and verandas, may be 
constructed of combustible materials provided they do not extend upward more than 
20 feet above the grade level, do not encroach upon the minimum distance separation 
for buildings having combustible exterior facing as set forth in table 1-770, and do not 
serve as horizontal exits. If they exceed said limitations, they shall be constructed of 
noncombustlble materials. 

Historical Note 
Sec. fUed Dec. 13,1983; amd. fUed Oct. 26,1085 

eff. Nov. 16,1086. Amended (cK2) and (dK3). 

77$.9 Proiectkm of openings In exterior wiiilfl. (a) General requirements. 

(1) Primary glazing in windows in exterior walls of buildings may be glazed with 
plastic materials, provided that on each story such glazing does not exceed 26 percent 
of the area of the wall having the glazing, is in conformity with the provisions of this 
section and Part 773 of this code, and each piece is not more than four feet in vertical 
dimension and 12 square feet in area. 
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INTER-OFFICE CORRESPONDENCE 

TO: RICHARD FENWICK, CHAIRMAN 
ZONING BOARD OF APPEALS 

FROM: WALTER KOURY, CHIEF OF POLICE 

DATE: DECEMBER 10, 1990 

SUBJECT: TRAFFIC INFORMATION; WALSH ROAD 

Pursuant to your request of November 30, 1990, I have collected 
traffic accident information in the immediate area of 257 Walsh Road 
which has occurred for the previous three (3) years. That data is as 
follows: 

At the intersection of 
Route 9W 'and Route 94 

At the intersection of 
Walsh Road and Route 9W 

1988 

8 PD 
2 PI 

9 PD 
1 PI 

1989 

5 PD 
1 PI 

4 PD 
0 

1990 ytd 

4 PD 
2 PI 

4 PD 
1 PI 

On Walsh Road; Route 9W 
east to River Road 

At the intersection of 
Walsh Road and John Street 

1 PD 1 PD PD 

PD = Property damage 
PI = Personal injury 

Please feel free to contact me should you require any additional 
information. 



2g/^ 

1 2 - 1 0 - 3 0 

^ 
£WXIJrP^N^HEiWILLOWS?v-^V.SECOND:;RRE 

MR. FENV7ICK: T h i s i s a s e c o n d p r e l i m i n a r y m e e t i n q 
r e q u e s t f o r day c a r e c e n t e r on V7alsh Road i n a P I 
z o n e . 

L a u r a E . E w a l l , E s q . , f rom D r a k e , Sommers , L o e b , 
T a r s h i s & C a t a n i a came b e f o r e t h e Board r e p r e s e n t i n g 
t h i s p r o p o s a l a l o n g w i t h C a l a i s G u g l i e l m i . 

MS. EWALL: 
L o e b , T a r s h 
i n t h e V7ill 
i s f o r Wind 
a n s w e r some 
h a v e . I kn 
r e f e r r e d h e 
v a r i a n c e , 
as t o a day 
a p l a n n e d i 

My name i s L a u r a E w a l l from D r a k e , Sommers , 
i s & C a t a n i a and o u r f i r m r e p r e s e n t s Wind 
ows and I ' m h e r e w i t h C a l a i s G u g l i e l m i who 

i n t h e W i l l o w s . She m i g h t b e a b l e t o a l s o 
o f t h e p a r t i c u l a r q u e s t i o n s t h a t you may 

ov; t h a t s h e h a s b e e n b e f o r e you and was 
r e from t h e P l a n n i n a Board r e q u e s t i n g a r e a 
I know y o u r Board h a s v o i c e d some c o n c e r n s 

c a r e c e n t e r a s a p r o f e s s i o n a l b u s i n e s s i n 
n d u s t r i a l z o n e . 

D 

I think what we have here certainly v;e have a hole in 
the zoning ordinance which we don't have day care 
centers referred to specifically in any of the zoning 
but I think that makes it ripe for the Board's inter­
pretation here in accordance with the tov/n' s policies. 
We know the Planning Board has seemed to interpret it 
as a professional business. V?e have what I think is 
more importantly here is a date policy which is set-
forth in the Social Services Law Section '̂ 9n;\. TÂ hat 
that State policy provides is that it declares itself 
the legislature declaring that it's the policv of this 
State to encourage the construction of dav care centers 
and the maintenance of day care centers and there are 
several court decisions which I can mention to vou, 
one is called People vs. Bacon and the other is 
Unitarian Universalist Church of Central Nassau vs. 
Shorten (phonetic) and what those tv;o decision do is 
they interpret the State policy and there are zoning 
ordinances involved where there was some ambiguitv as 
to how they should be interpreted and what the court 
said that given the State policy encouraaina dav care 
centers that where a Board can, they should interpret 
the zoning ordinance to permit the use, to permit the 
day care center as a permitted use. I can also aive 
you references, site references if that can help you 
out. 

So, v;hat we see is that there reallv, there are two 
options to the Board here. One is the professional, 
to interpret it as a day care center as a professional 
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1 b u s i n e s s which i s a l lowed i n p lanned i n d u s t r i a l z o n e . 
There a r e peop le t h a t w i l l be working t h e r e who have 
b a c h e l o r d e g r e e s , t h e r e ' s a c e r t i f i e d t e a c h e r who 
w i l l be nu r se p r a c t i t i o n e r , a l l t h e , they w i l l a l l 
have some type of n u r s i n g background so what you might 
c o n s i d e r p r o f e s s i o n a l s and t h e r e w i l l a l s o be a 
p e d i a t r i c i a n a s s o c i a t e d who w i l l be o n - c a l l so v.'here 
v;e t a l k about p r o f e s s i o n a l s , I t h i n k t h e r e ' s s u p p o r t 
for you t o f i nd t h a t t h i s i s c e r t a i n l y p r o f e s s i o n a l 
b u s i n e s s . 

T h e r e ' s a n o t h e r o p t i o n t h a t h a s n ' t been b r o u g h t t o you 
as t o an o f f i c e b u i l d i n g wi th a b u s i n e s s o f f i c e . There 
a r e under your o r d i n a n c e , under your o r d i n a n c e , an 
o f f i c e b u i l d i n g wi th b u i l d i n g o f f i c e s i s p e r m i t t e d so 
what you could say h e r e c e r t a i n l y i s t h a t a day c a r e 
c e n t e r i s a b u s i n e s s o f f i c e and t h a t t h i s i s t he b u s i ­
ness o f f i c e i n an o f f i c e b u i l d i n g . Again , we h a v e , I 
have a case People v s . Ho l lo ran t h a t savs c e r t a i n l y a 
day c a r e c e n t e r i s a b u s i n e s s . So, what we ask fo r you 
t o do i s t o i n t e r p r e t i t c e r t a i n l y t o i n t e r p r e t i t and 
then we w i l l look fo r a r e a v a r i a n c e s v;hich i s t h e 
o r i g i n a l r e a s o n t h a t — 

MR. FEN\'?ICK: The a p p l i c a t i o n I have an a p p l i c a t i o n for 
a v a r i a n c e o r a s p e c i a l p e r m i t under a d d i t i o n a l comments 
d e s c r i b i n g c o n d i t i o n s o r l e t ' s go t o i n t e r p r e t a t i o n , 
d e s c r i b i n g i n d e t a i l t h e p r o p o s a l b e f o r e t h e Board, s ee 
a t t a c h e d l e t t e r by Richard Drake a l s o see a t t a c h e d 
l e t t e r by Richard Drake . Do v;e have t h a t ? 

MS. EV7ALL: I d o n ' t have t h a t , I t h i n k t h e r e was p e r ­
haps a mis communica t ion . I d o n ' t know i f t h e r e has 
been a l e t t e r d r a f t e d y e t . C e r t a i n l y , I can d r a f t a 
l e t t e r and send i t on wi th somie of t h e t h i n a s t h a t I 
j u s t s a i d and I know I d o n ' t know of a l e t t e r p e r s e 
t h a t goes wi th t h e a p p l i c a t i o n . 

MR. LUCIA: The a p p l i c a t i o n a l s o h i t s t h e use v a r i a n c e 
box b u t I d o n ' t know i f t h a t i s your i n t e n t i o n as an 
a l t e r n a t i v e remedy o r how you want t o p r e s e n t i t . 

MS. EWALL: I b e l i e v e we a r e no t r e a l l y l o o k i n g f o r a 
use v a r i a n c e , we 'd u rge t h a t t h e Board s ee t h i s as an 
i n t e r p r e t a t i o n q u e s t i o n and aga in i n acco rdance v.'ith 
t h e law i n t h e c a s e s t h a t I have found and t h e S t a t e 
p o l i c y , I^-think t h e S t a t e p o l i c y i s t h e s t r o n g e s t 
r e a s o n . 

] 
MR. LUCIA; If you get to the point of presenting 
interpretation obviously I'd like to see that in 
writing in advance. The other issue you m.ight v;ant 
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to consider if you look at Section 4 8-33A of our 
ordinance which is interpretation section page 48-78, 
I wonder how it is you're coming here. I'll give you 
a minute to look at that. 

MS. EWALL: Originally she's com.ina here for an area 
variance. 

MR. LUCIA: Right but looking at the interpretation 
language f o r — 

MS. EWALL: I see on appeal from a court. 

MR. LUCIA: Is tliere anythina you're appeallinq to 
this Board? 

MS. EVJPLL: Mo, not particularly because the Planning 
Board has interpreted it, they have discussed it in 
their minutes that they see this as a professional 
business and they didn't actually refer it to vou for 
interpretation but I know your Board v;as concerned 
wi th • i t .. 

MR. LUCIA: I am not saying it is a barr but it's an 
issue you are probably going to have to oet by if we 
don't have jurisdiction, we can't interpret it. 

MS. EWALL: True but then again, we'd just be asking 
for the area variance solely because it's been inter­
preted. 

iMR. TORLEY: It's not been interpreted by this Board, 
the Zoning Board is the one that makes the inter­
pretations . 

MR. JACK BABCOCK: Number one, I don't knov; that they 
were going to be back on the agenda this eveninq. It 
wasn't on, is that correct? 

MRS. BARNHARDT: 'Yes. 

MR. JACK BABCOCK: Had I known, I would have been pre­
pared to have tlie Fire Inspector here because I had 
this discussion with him over this piece of property 
and before we do anything, I think all these m.atters 
pertaining to health and safety or fire and safety has 
to be addressed before this Board can m.ake any kind of 
a decision on v;hether it's a variance or it's an in­
terpretation because I understand from the Fire 
Inspector's that there's a lot of unanswered questions 
here pertaining to the use of the basement by occuoied 
space, how many stories the buildinc is because until 
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1 t h a t i s d e t e r m i n e d , t h e uniform f i r e p r e v e n t i o n and 
b u i l d i n g code c a n ' t come i n t o e f f e c t u n t i l they know 
o r e s t a b l i s h whether i t ' s o n e - s t o r y , t w o - s t o r y or 
t h r e e - s t o r y b u i l d i n g . A l l t h o s e t h i n g s thiat p e r t a i n 
t o t he new uniform code and i f s o , a r e we changing t h e 
c l a s s i f i c a t i o n of t h i s and i f s o , t h a t i s a n o t h e r 
a s p e c t of t h e new b u i l d i n g code . I t h i n k t h e r e i s a 
l o t of unanswered q u e s t i o n s h e r e which we t o l d t h e 
young lady t h e l a s t t ime when she was h e r e and had 
we known t h a t an a t t o r n e y would have been h e r e t o n i g h t , 
we would have r e q u e s t e d t h a t t h e F i r e and B u i l d i n g 
I n s p e c t o r s be h e r e o r t h e F i r e Code I n s p e c t o r be h e r e 
because he has an awful l o t of t h i n g s for t h i s b u i l d i n g 
t h a t a t one t ime o r a n o t h e r they a r e going t o come ou t 
and I t h i n k i n our judgment h e r e be fo re we can do any­
t h i n g , t h e h e a t h and s a f e t y i s s u e s have t o be a d d r e s s e d . 

MR. FEIWICK: I f one of t h e t h i n g s t h a t came up a t t he 
l a s t m e e t i n g , t h e r e were some c o n t r a d i c t i o n s , I am 
t r y i n g t o f ind them s i n c e v/e j u s t r e c e i v e d t h e minutes 
t o n i g h t , they had something t o do wi th t h e amount of— 
we v/ere t o l d one t h i n g and l o o k i n g a t t h e map, i t t u r n e d 
ou t t o be someth ing e l s e , a l s o t w o - s t o r y b u i l d i n g and 
fo r most p a r t , I am f i n d i n g p e o p l e a r e t e l l i n g me t h a t 
i t ' s t h r e e - s t o r i e s , looks l i k e t h r e e - s t o r i e s . 

MR, JI^CK BABCOCK: I f you count t h e basemen t , t h a t 
could add a n o t h e r s t o r y because i t ' s oJDened on t h r e e 
s i d e s . 

MS. EWALL: For one t h i n g , v;e a re going for a s i t e 
p l a n a p p r o v a l b e f o r e t h e P l a n n i n g Board so a l o t of 
t h e s e concerns have t o be add re s sed and c e r t a i n l y v ; i l l 
be a d d r e s s e d b u t a l s o as t o f i r e p r e v e n t i o n , t h e S t a t e 
i s a l s o i n v o l v e d i n l i c e n s i n g them and they a r e i n ­
s p e c t e d f o r f i r e p r e v e n t i o n r ea sons and a r e p o r t i s 
i s s u e d and they have t o conform. There a r e c e r t a i n 
r e q u i r e m e n t s they have t o meet t o ge t i t up t o code . 

MR. JACK BABCOCK: S t a t e i s one t h i n g b u t when l o c a l 
m u n i c i p a l i t y i s more s t r i n g e n t , you- have t o go t o t h e 
more s t r i n g e n t . 

MS. EWALL: The town uses uniform f i r e p r e v e n t i o n . 

MR.. JACK BABCOCK: They use t h a t and we a l s o have our 
ov.m p a r t i c u l a r l y on t h e a r e a s where we a r e t a l k i n g 
a b o u t . 

MS. EWALL: I am "sure t h i s does ge t a d d r e s s e d a t t h e 
s i t e p l a n l e v e l . 
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MR. JACK BABCOCK: You're here 
so that is what I am saying be 
address your request, we have 
taining to, the most important 
safety of those children. One 
up how many children and we we 
by this young lady here and on 
another number, if I am not mi 
of parking places contradicted 
plan. 

in front of this Board 
fore we can really 
to know what it is per-
thing is health and 
of the questions came 
re told so many children 
the drawing, it had 
staken and the amount 
what was on the site 

MS. GUGLIELMI: The parking has to do with the square 
footage, not the amount of children. 

MR. KONKOL: Seventy-five (75) children, 7R here. 

MR. JACK BABCOCK: Now the Fire Inspector tells me he 
was told there was less amount of children because he 
asked me how many children v\'as on that plan and I told 
him so you see there's a lot of--

MR. KONKOL: I think the big thing here the fact that 
you were put on the agenda tonight, we had specifically 
asked for a lot more information, traffic studies and 
fire, had you come in prepared with that, that would 
be fine. Vie are just hashing the same thine over. 

MS. EWALL: We are at the preliminary level certainly 
a lot of these things will come out at a public hearing 
and there is a lot of information additionally that you 
need but we are looking for some guidance at this point 
as to v.'hether the interpretation— 

MR. KONKOL: Forgetting about the interpretation. 
Before this Board can grant a variance, it's pertaininq 
primarily to public safety and health and welfare, that 
is the first thing we can in qrantinc a variance and v;e 
have asked for specific information which we are not 
seeinq here. 

'J 

MS. GUGLIELMI: The police report was not our responsi­
bility to get, that v;as not our, it was not given to 
us as a task to obtain that. It went directly from you: 
office. 

MR. FENT*7ICK: It's been sent to the Police Chief. I 
haven't gotten an answer. 

MS. GUGLIELMI: We can't bring that to you because that 
will come from the police. 

MR. FENWICKr When we see that, we will talk. I didn't 
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1 know you were go ing t o be on the m e e t i n g . Eveir/body 
saw i t as an add-on t o our agenda. And I was r e a l l y 
s u r p r i s e d a-nd now I have go t t h e minutes i n f r o n t of 
me of which I h a v e n ' t read y e t because we j u s t r e c e i v e d 
t h o s e t h i s e v e n i n g . Everybody on t h i s Board i s con­
cerned about t h i s . 

MS. EWALL: I f I s imply r ead through t h e m i n u t e s , am I 
going t o g e t a l l t h e conce rns? Are t h e r e a d d i t i o n a l 
conce rns? 

MR. JACK BABCOCK: I t h i n k most i m p o r t a n t l y , somebody 
b e t t e r s q u a r e i t away whether t he a t t o r n e y f o r t h e 
group h e r e shou ld s q u a r e i t away wi th t h e B u i l d i n g 
I n s p e c t o r and the F i r e I n s p e c t o r v;hether i t ' s a two-
s t o r y b u i l d i n g , i s i t a o n e - s t o r y b u i l d i n g o r t h r e e -
s t o r y b u i l d i n g has t o be d e t e r m i n e d . I u n d e r s t a n d t h e 
onus i s p l a c e d upon t h e a p p l i c a n t t o t e l l t h e B u i l d i n g 
I n s p e c t o r or F i r e I n s p e c t o r whether o r n o t i t ' s a two-
s t o r y b u i l d i n g and they w i l l make a d e t e r m i n a t i o n wi th 
t h e Tovm E n g i n e e r . So, t h e r e ' s a l o t more h e r e b e f o r e 
they even come t o u s . 

MR. KONKOL: We a r e supposed t o have a l e t t e r from, t h e 
a t t o r n e y which we d o n ' t have wi th no comments w h a t s o e v e r , 
we j u s t have s e e l e t t e r by Richard Drake. We a r e 
w a s t i n g enough t ime on t h i s t o n i g h t . 

MR. LUCIA: The a p p l i c a t i o n was done p r e m a t u r e l y because 
n o r m a l l y , we can th rough s e v e r a l p r e l i m i n a r y mee t ings 
o r one more p r e l i m i n a r y m e e t i n g , depending on t h e a p p l i ­
c a t i o n and once you a r e s e t up for t he p u b l i c h e a r i n g , 
then t h e a p p l i c a t i o n s i n so t h e a o p l i c a t i o n i s p robab lv 
p r e m a t u r e . D i c k ' s l e t t e r shou ld be s u p p l i e d . I f you 
look th rough t h e m.inutes of t h e l a s t m e e t i n g , y o u ' l l 
have a fev; p l u s t h e minutes of t h i s m e e t i n g , y o u ' l l g e t 
t he concerns of t he Board. The only new t h i n g I ' d add 
I ' d l i k e t o s e e someth ing whether we r e a l l y have j u r i s ­
d i c t i o n under the i n t e r p r e t a t i o n q u e s t i o n b e f o r e we 
b r i n g t h e i s s u e h e r e a t a l l . 

MS. GUGLIELMI: On t h e s e minu tes h e r e on page 17 v/hen 
you b rough t up t h e i s s u e about t he f i r e , w a i t a m i n u t e , 
he s a i d s p e c i f i c a l l y t h e l a s t minutes t h a t we were h e r e , 
t he i s s u e of f i r e w a s . b r o u g h t up , okay , and he 
s p e c i f i c a l l y s t a t e s t h a t t h a t i s a l l he needs t o knov.', 
t h a t i s f i n e . 

MS. EWALL: T h e r e ' s a r e f e r e n c e i n t h e r e as t o t h e 
peop le t h a t were l o o k i n g a t t h e f i r e and s a f e t y concerns 
and they a r e r e f e r e n c e d t o t h e d i f f e r e n t p e o p l e t h a t 
a r e l o o k i n c i n t o i t . 
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MR. FENWICK: That was an answer to Mr. Roaers is 
looking at this. 

MS. EWALL: I recall reading it. 

MR. FENWICK: Page 16. 

MS. EWALL: There was a question about fire prevention, 
I want to know what you are going to do to alter it, to 
bring it up to uniform fire prevention and building code 
We have a whole packet on what we have to do and you're 
aware most of them are still reviewing, we have most of 
them, we have a report from the State Fire Inspector, 
Social Services who uses the code, he's outlined what 
he wants us to do, it's been reviewed by Mr. Babcock 
and Mr. Hotaling and Mr. Rogers and then it says we 
need to say no more, I feel comfortable. 

MR. JACK BABCOCK: uniat are we saying? 

xMR. FENV7ICK: It's been reviev;ed— 

MS. EWALL: You said you felt comfortable v;ith the 
answer that v;as given to you. 

MR. JACK BA3C0CK: That is not correct. I said if 
Mr. Rogers and his department was lookina at it, v;e 
would feel comfortable because I knov; he'd do a thorough 
job. I did not say that I feel comfortable and I 
accepted that. 

MS. EWALL: No, I don't mean to implv that, I mean to 
simply say that it was being reviewed. 

MR. KONKOL: The whole synopsis, the application V7as 
to premature and your coming in unprepared. This Board 
is not prepared to act on anything. 

MS. EWALL: We are at the preliminary m.eeting, I am. not 
asking you to act. 

MR. KONKOL: We have asked for specifics. 

MS. EWALL: You did not ask for anything more than fire 
prevention. I've read through them and there's not--
can I ask what in particular you'd like as to fire pre­
vention, now the Board knows that there's a review 
that's being reviewed. 

MR. KONKOL: I'd like to see the results of the report. 

MR. FENWICK: Like to see the letter from Mr. Drake. I 
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1 d o n ' t know what h i s i n p u t on t h i s t h i n g i s . You're , , 
t e l l i n g us i t i s n ' t even cu t y e t . 

MR. TORLEY: IVhat was t h e number of s t u d e n t s l i s t e d 
on t h e map? 

MR. FENWICK: S e v e n t y - e i g h t (7 8 ) . 

MR. TORLEY: In our minu tes shows t h a t t h e r e ' s between 
64 and 74 c h i l d r e n . 

MS. GUGLIELMI: L icensed for 7 8 and we 'd a c t u a l l y have 
between 64 and 74. 

MR. FENWICK: I am go ing t o l e t our a t t o r n e y r e p e a t t o 
you aga in abou t t h e i n t e r p r e t a t i o n s i t u a t i o n , t h a t i s 
where i t i s l y i n g r i g h t now as f a r as I 'm c o n c e r n e d . 
And I v;ould say r i g h t now no t t o i n t e r r u p t you b u t my 
concern i s n o t c o n c e p t , my concern i s t h e l o c a t i o n of 
what i t i s t h a t i s my concern and the t r a f f i c t h a t i s 
on t h a t and we d o n ' t have a t r a f f i c r e p o r t nov/ and I 
have been down t h a t h i l l , t h a t ' s ho r rendous i n t h e r e 
and I ' d h a t e t o s e e i t 4:30 a t n i g h t v;hen p e o p l e a r e 
coming t o p i ck up t h e k i d s . You c a n ' t even o i c k k i d s 
up t h e r e . n o w w i t h o u t t h a t even be ing t h e r e . You c a n ' t 
g e t up t h e h i l l a t 4:30 a t n i g h t . 

MS. GUGLIELMI: Kow a r e you goina t o know they a r e a l l 
going t o be coming up t h e h i l l a t t he same t ime? 
T h e r e ' s John S t r e e t , t h e s t r e e t behind- i t . 

MS. EWALL: You may be a b l e t o address t h o s e q u e s t i o n s . 
We d o n ' t knov; how t r a f f i c i s . I c a n ' t guess r i g h t now 
how t r a f f i c i s going to, happen bu t I would g a t h e r v/ith 
any o t h e r t h i n g s , you o f t e n have problems wi th t r a f f i c 
and your d e s i g n V7as t o a l l e v i a t e t r a f f i c p r o b l e m s . 

MR. LUCIA: In o r d e r t o do t h a t , we'd need a t r a f f i c 
s t u d y . Ms. G u g l i e l m i ' s p o i n t i s w e l l t a k e n , we r e a l l y 
d o n ' t know which way t h a t t r a f f i c v / i l l com.e u n t i l you 
b r i n g a t r a f f i c s t u d y showing what, t h e e x i s t i n g t r a f f i c 
p a t t e r n s a r e , how your use of t h e p r o p e r t y i s go ing t o 
impact t h o s e e x i s t i n g t r a f f i c p a t t e r n s and i f anv 
m i t i g a t i n g measures a r e n e c e s s a r y . 

MS. GUGLIELMI: I have no i d e a which way t h e p a t t e r n s 
a r e going t o go when they l e a v e . 

MS. EWALL: I s t h i s fo r t h e purpose of an a r e a v a r i a n c e ? 

MR. LUCIA: The d i f f i c u l t y I have i s s i n c e you a r e 
l ook ing fo r an i n t e r p r e t a t i o n on a. use t h a t p resumably 
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the Town Board has neve r e v e r cons ide r ed i n t h i s zone . 
What p a r k i n g s t a n d a r d s a r e we t o apply i f i t i s no t a 
use t h a t t h e Town Board has e v e r c o n s i d e r e d . Now, i f 
they had c o n s i d e r e d a day c a r e c e n t e r u s e , thev might 
have given us some guidance on what s o r t of t r a f f i c and 
what s o r t of t r a f f i c r equ i r emen t s a r e n e c e s s a r y t h e r e . 
So, i f y o u ' r e b r i n g i n g t o us t h e f i r s t i m p r e s s i o n 
be fo re we say y e a h , go ahead , j u s t use your r e q u i r e ­
ments fo r p r o f e s s i o n a l o f f i c e , we p robab ly s hou ld i n 
good conc iousness have some i d e a of t h e t r a f f i c impac t s 
and p a r k i n g r e q u i r e m e n t s . 

MS. EWALL: What I submit t o y o u , t h e y d o n ' t d e f i n e 
p r o f e s s i o n a l o f f i c e s i n any p a r t i c u l a r b u s i n e s s commer­
c i a l h e r e and you can say i t i s a l l a c a se of f i r s t 
impres s ion because now you show a r e p a i r b u s i n e s s i s 
not i n t e r p r e t e d , i s no t d e f i n e d , d o c t o r ' s o f f i c e i s n o t 
de f ined b u t i f we can see i t as p r o f e s s i o n a l b u s i n e s s , 
you use t h e p r o f e s s i o n a l b u s i n e s s c r i t e r i a wha teve r 
c r i t e r i a a r e i n t h e r e for p r o f e s s i o n a l b u s i n e s s you use 
t h a t . C e r t a i n l y , most I mean you c a n ' t f i n d t h e zoning 
o rd inances t h a t a r e going t o s t a t e every p a r t i c u l a r 
conce ivab l e use because of course t h e r e w i l l a l s o be 
ones added i n t h e f u t u r e t h a t you c o u l d n ' t have t h o u g h t 
of a t t he t ime. , 

MR. LUCIA: Yes, your p o i n t i s we l l t a k e n . My concern 
i s t h i s use seems t o have a volume for an e x c e s s of 
what I b e l i e v e t h i s i s my op in ion t h e Tov;n Board had 
in mind as a p r o f e s s i o n a l b u s i n e s s , i t r e a l l y doe-a g ive 
r i s e t o t r a f f i c and p a r k i n g problems t h a t "probably 
w e r e n ' t a n t i c i p a t e d . 

MS. EWALL: I f you t a l k about an o f f i ce b u i l d i n g and 
b u s i n e s s e s o f f i c e s , c e r t a i n l y i t w o u l d n ' t , I d o n ' t 
t h i n k we can doubt t h a t i t ' s a b u s i n e s s o f f i c e because 
c l e a r l y under t h e l aw, i t ' s a b u s i n e s s . I f you have 
an o f f i c e b u i l d i n g v.'ith a number of o f f i c e s , I d o n ' t 
we can say and i f they are a l l day c a r e o f f i c e s ^ t h a t 
t h e r e would be l e s s impact i f t h a t o f f i c e b u i l d i n g — 

MR. TANNER: There v;ould be because i t ' s s p r e a d out ove r 
a l o n g e r p e r i o d of t i m e . VThenever p a r e n t s p i ck up 
c h i l d r e n a t a s p e c i f i c t ime fo r i n s t a n c e s when they 
ge t off work a t 4 : 3 0 , you a r e going t o have a maximum 
impact a t one t ime r a t h e r than sp read ou t over a whole 
day, t h a t makes a b i g d i f f e r e n c e . 

MS. EWALL: VThen t h e 5 o ' c l o c k w h i s t l e b l o v s a t an o f f i c e 
b u i l d i n g , I 'm s u r e you see a b i g rush out t h a t d o o r . 

MR. TANNER: Nowhere n e a r v*7hen you have 7 8 p e o p l e . 
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MR. FENWICK: Is this some kind of a deal but why here 
there is perfectly good buildings in New Windsor and 
one not to far from where you are, there's, one up from 
the road from you that was, it was already a day care 
center. 

MR. KONKOL: O'Neil School on 94. 

MS. EWALL: The question is--

MR. KONKOL: Under Section 4833, the powers and duties 
of this Board and if you go under B variance paragraph 
C that the granting of the variance under such conditions 
as said the Board may deem necessary or desireable to 
apply thereto will be in harmony with the general pur­
pose and intent of this Local Law will not represent a 
radical departure therefrom, will not be injurious of 
the neighborhood, will not change the character and 
will not otherwise be detrimental to the public v;elfare. 
We cannot grant the variance based on that without 
p r o p e r — 

MR. TORLEY: I don't think anybody on the Board is 
opposed to the idea of a day care center. The question 
is"whether this particular place and structure was 
appropriate and that was one question. Second question 
was the v7hole idea of the interpretation, whether in­
terpreting a day care center as a professional business 
under the meaning of your bulk tables v;as so far away 
from the apparent intent as we have understood it from 
the Tovm Board that perhaps the Town Board should revise 
the code beyond our jurisdiction for that. So, I think 
as other members have said, our primary' concern v/e are 
worried about the health and safety of the kids more 
than anything else. 

MS. GUGLIELMI: You think the buildina is no good? 

MR. 

MS. 
all 
not 
whei 

MR. 

MS . 
the 

MR. 

TORLEY: I don't know. 

GUGLIELMI: State department is licensed, that's 
they do 8 hours a day five days a week. You do 
consider them a professional organization to say 
bher or not the building is safe? 

TORLEY: VJe have not seen their report. 

GUGLIELMI: Mr. Babcock do you have the keys to 
office? 

MIKE BABCOCK: Yes. 
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n MS. GUGLIELMI: Can you get the report? 

MR. MIKE BABCOCK: I don't think they are ooing to read 
the report tonight. We have, as the Building inspector 
and the Fire Inspector, we have not approved this 
project. We have--

MR. JACK BABCOCK: Case closed. 

MR. MIKE BABCOCK: They have an engineer working on the 
project. He submitted a code compliance outline for 
this building. I gave that back to him. I don't know 
what date, several weeks ago, with some items of con­
cern. He has not come back to me and referenced those 
items in the code book that he has to address as of 
today. 

MS. GUGLIELMI: You received from me a report from the 
State Fire & Safety Inspector? 

MR. MIKE BABCOCK: That is not V7hat I go by. 

MS. GUGLIELMI: He said we haven't provided anvthing 
from a professional source stating whether or not this 
building is safe outside the Town of Mew T'''indsor. That 
is v.'hat this gentlem.an v.'as inquiring about. 

MR. MIPCE BABCOCK: I am not qoing to base my oermit on 
that. My permit is going to be based on New Vork State 
Certified Engineer or Architect. 

>iR. FEN'vICK T h e r e ' s tv;o p r o f e s s i o n a l s vre c o n ' t hav( 
ansv/ers f rom, Mr. Drake v /ho ' s s u p p o s e d t o h a v e v / r i t t e n 
a l e t t e r and an ansv.'er b a c k from y o u r e n g i n e e r on t h e 
c o n c e r n s . 

MR. LUCIA: I t h i n k vrhat t h e Board i s t r y i n a t o t e l l 
you i s t h e y o b v i o u s l y h a v e c o n c e r n s v ; i th t h i s p r o j e c t 
t h a t can be a d d r e s s e d by v a r i o u s p r o f e s s i o n a l i n p u t s . 
Fo r y o u r own p u r p o s e s i n p r e s e n t i n g i t , t h e more y o u 
can come i n h e r e v.'ith t h e b e t t e r o f f you a r e . I am 
n o t s u r e t h e y a r e g o i n g t o p u t you t o t h e e x p e n s e o f 
a t r a f f i c s t u d y b u t a t some p o i n t , y o u ' r e p r o b a b l y g o i n g 
t o h a v e t o do i t h e r e o r a t t h e P l a n n i n a B o a r d , t h e 
e a r l i e r you g e t t h e s t u f f i n , t h e b e t t e r t h e B o a r d i s 
g o i n g t o be i n a p o s i t i o n t o a d d r e s s some of t h e q u e s ­
t i o n s t h a t t h e y a r e r a i s i n g . I f you come back w i t h a 
p r o p o s a l from y o u r e n g i n e e r o r a r c h i t e c t , t h a t a d d r e s s e s 
Mike B a b c o c k ' s , c o n c e r n s , t h i s Board i s g o i n g t o f e e l f a r 
more c o m f o r t a b l e t h a t y o u ' r e a d d r e s s i n g i s s u e s r a i s e d 
by t h e l o c a l B u i l d i n g I n s p e c t o r . 
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1 MS. GUGLIELMI : I s n ' t t h a t an i s s u e fo r a C O . 

MR. LUCIA; We a r e n o t s a y i n g whether o r n o t you g e t a 
C O . b u t i t a d d r e s s e s h e a l t h and s a f e t y i s s u e s t h a t a r e 
t h i s Boa rd ' s concern so I t h i n k the e a r l i e r s u g g e s t i o n 
was t a k e a look a t t h e minutes of t h i s mee t ing and t h e 
p r i o r one , I t h i n k t h e Board has p robab ly r a i s e d most 
of t h e i s s u e s t h a t a r e go ing t o come up a t a p u b l i c 
h e a r i n g . Take a look a t t h a t s e c t i o n on j u r i s d i c t i o n 
fo r i n t e r p r e t a t i o n , i f we can hand le i t , I ' d be happy 
t o . 

MR. TORLEY: I ' d a p p r e c i a t e i t i f we a r e go ing t o be 
a sk ing t o make judgments based on r e p o r t s we g e t t h e 
r e p o r t sometime in advance t o t h e meet ing because as 
we walk i n co ld and f ind t h i s on our aqenda— 

MR. LUCIA: 
u n d e r s t a n d s 
This Board h 
t o i t came a 
t h e Board me 
You probably 
At t h a t poin 
back wi th as 
and i f they 
and s e t you 

The b e s t way t o do i t and so t h e a p p l i c a n t 
t h i s appeared on our r e v i s e d agenda t o d a y , 
as had an agenda which t h i s d i d n ' t appea r 
t t h e 11th hour so u n t i l t o n i g h t , most of 
mbers d i d n ' t knov; you were going t o be h e r e . 

s h o u l d come back for a n o t h e r p r e l i m i n a r y . 
t , w e ' l l have Drake ' s l e t t e r and then come 

many r e p o r t s as you can from y o u r p r o f e s s i o n a l s 
r a i s e any i s s u e s , we can h a n d l e them t h e n 
up f o r a p u b l i c h e a r i n g . 

MS. GUGLIELMI: Can you j u s t s t a t e from one pe r son a l l 
of the major t h i n g s t h a t you would l i 'ke us t o com.e back 
wi th so t h a t t h e r e ' s no q u e s t i o n ? 

MR. LUCIA: I t h i n k you have t h e b u i l d i n a and f i r e code 
i s s u e s t h a t need t o be a d d r e s s e d . Have your e n a i n e e r 
or a r c h i t e c t ansv;er Mike Babcock, I t h i n k we p r o b a b l y 
do need a r e p o r t from t h e F i r e Depar tment . I assume 
t h a t has not been done y e t from Bobby Roger s . 

MR. -MIKE B A3 COCK: No, i t h a s n ' t . 

MR. LUCIA: ' You need l o c a l F i r e Department a l s o t o 
comment on the f a c i l i t y . 

MR. FENWICK: h ^ a t I ' d a l s o l i k e from you , Mike, i s 
what you s a i d you had q u e s t i o n s you had g iven t o t h e i r 
e n g i n e e r . We want t o know what t h c - e q u e s t i o n s a r e and 
we d o n ' t want them coming back i n h e r e wi th answers and 
they may no t be answer ing your q u e s t i o n s o r a n s w e r i n a 
your q u e s t i o n s t o y o u r s a t i s f a c t i o n . A l s o , we a r e 
going t o need , w e l l , we have j u s t add re s sed t h e l e t t e r 
from Mr. Drake . 
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MR. LUCIA: We need a response from the Police Depart­
ment. They are supposed to comment on traffic. 

MR. FENWICK: I have requested it. I don't know that 
they are going to do it. I took that upon myself. We 
did write the letter. I signed the letter, the letter 
was right after our meeting. I should have an answer 
some way or another from the Chief. 

MR. TORLEY: The other thing I'd appreciate is some of 
the State rulings regarding their interpretations of 
this that would be at least a help to our attorney to 
have the citations. 

MR. LUCIA; Also, do v;e v;ant them to submit a traffic 
study at this point or— 

MR. KONKOL: I think it's very important. 

MR. LUCIA: Okay. 

MR. TORLEY: All of us feel that the overridina concern 
is the health and safety more than any other problem. 

MR. FENWICK: V7e are beating a dead horse. What is the 
pleasure of the Board? A motion to table? 

MR. FINNEGA.N: A.re we going to be making an interpreta­
tion as to whether or not it's a professional office or 
not? 

MR. LUCIA: I assume v.'hat the applicant is looking for 
is an interpretation of day care center, is that a 
professional business under our code. 

MS. EWALL: Or office building. I think it can fit 
under office buildina and it m.ay make everybody feel 
more comfortable and I think it fits in. 

MR. LUCIA: And still require an area variance. Before 
we even get to that, there's an issue as to v:hether or 
not we have jurisdiction on this interpretation but 
counsel and I can talk this over in advance. 

MR. FENWICK: Do we have a motion to table? 

MR. TORLEY: I so move. 

MR. KONKOL: I will second it. 

,1] 
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1 MR. TORLEY: Is this for the next meeting? 

MR. LUCIA: It's going td depend on how quickly you 
can get your input together. You k'nov; rather than 
having you come back with half of it, if you can get 
all the stuff set up by the next meeting, call back 
and we'll put you on but I think it will depend on 
how quickly you can get the professionals to comment 

ROLL CALL: 

Mr. 
Mr. 
Mr. 
Mr. 
xMr. 
Mr. 
Mr. 

Torley 
Finnegan 
J. Babcock 
Konkol 
Tanner 
Nugent 
Fenwick 

Aye 
Aye 
Aye 
Aye 
Aye 
Aye 
Aye 

MR. JACK BABCOCK: If they don't have all this infor­
mation by the next preliminary meetina, I don't even 
want to see it in front of our Board.. I don't v/ant to 
go through each preliminary meeting deciding what they 
do and do not need. If the answers aren't here from 
the Fire and Building Inspector's office to satisfy 
this Board, they shouldn't even be back here until thev 
do. 

MR. LUCIA: January 14th, 1991 is the next'meeting. 

MS. EWALL: Thank you, good night. 

MR. LUCIA: You' should' not assume you are on the 
agenda. 

MS. GUGLIELMI: I understand. 
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WIND IN" THE WILLOWS 

Mr. William Squires and Ms. Calais Guglielmi came before the 
Board. 

MR. FENWICKJ This is referred by the Planning Board.for 
(1) 11,265 square foot lot area, (2) 10.7 feet front yard and 
(3) 2 feet 3 inch building height variances to construct day 
care center located at 257 Walsh Avenue in a PI zone. 

MR. TORLEY: Is there a use variance required for this as well? 

MR, LUCIA: That is a question for the Board. This is listed 
on the application as a day care center. The first use 
permitted in PI zone professional business which is apparently 
what it's been designated on the map. I am not sure if the 
Board automatically is going to come to the conclusion that a 
day care center is a professional business but it's a question 
that the Board ought to handle. 

MR. TORLEY: The alternative is a permitted accessory- use, home 
professional office, includes teacher— 

MR. J. BABCOCK: I'lhat is the zone presently? 

MR. TORLEY: PI. 

MR. SQUIP^S: It's not occupied as a home v/ith day care attached 
to it, it's a separate facility. 

MR. TOPJLEY: Trying to see whether a use variance also is 
required. 

MR. M. BABCOCK: I don't thi 
Planning Board meeting v/hen 
conference, there should be 
there. The Planning Board, 
requirements for a day care 
that it would be considered 
no day care center in NC, C, 
recognized in another zone, 
need a use variance. Since 
Board decided that it was a 
reflect in vour minutes. 

nk Mr. Squires v.'as at 
this cam.e in as a ores 
a copy of the minutes 
since there's no bulk 
center, the ^̂ lanning B 
a professional busines 
PI or any of them.. I 
then v.'e would say yes , 
it wasn't the plan, tli 
professional business 

the original 
ubmission 
in the folder 
tables, any 
card thought 
s. There's 
f it was 
she xvould 
e Planning 
and it should 

MR. J. BABCOCK: So you are saying that the Planning Board is 
looking at it as a professional business? 

MR. M. BABCOCK: Yes, and they already told her that because 
she came into consider that, to make sure before they v/ent any 
farther to make sure it v;ould be a oerm.itted use in that location 
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and they said that in their opinion, it was a permitted use as 
a professional business. 

MR. LUCIA: ' Without commenting on the Planning Board's opinion, 
this Board is the only one that can determine whether or not 
it's in fact a professional business. That falls within the 
purview of the PI zone. We certainly can take the Planning 
Board's input on it but basically, this Board is the one that 
has to make that decision. ... -

MR. J. BABCOCK: If we go in that direction, is it allowable 
in a PI zone? 

MR. LUCIA: Yes, I suppose, put the applicant to the point of 
joining on this application interpretation question as to 
whether or not the phrase professional business in the first 
column of the PI table includes a day care center. We really 
have no guidance from the Town Board because the ordinance is 
completely silent on it so it really leaves it very much open 
to your decision whether you want to include it or not. 

MR. J. BABCOCK: Would we be setting a precedent? 

MR. LUCIA: You most definitely would be and along with that 
precedent, similar type uses may be included. You can go frop 
day care to part time nursery, that also is included in 
professional business. 

MR. TORLEY: Public parks and playgrounds or outdoor recreational 
facilities. 

MR. LUCIA: That is on a much larger lot area, isn't it? 

MR. TORLEY: Yes but I mean that kind of use is conceived of 
in a PI zone. 

MR. LUCIA: Requiring much greater area. 

MR. TORLEY: Has there been anv previous case v;here a dav care 
center was up before any of the Board's? 

MR. M. BABCOCK: Mo. 

MR. FENWICK: In Butterhill. 

MRS. BAPJ>inARDT: Never came in here. 

MR. FENWICK: Would you please present what the problem is? 
We have to get going on this. 

MR. SQUIP^S: The problems are and I have got the original 
variance required are for a deficient offset from Walsh Avenue 
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which requires 100 foot and was measured at 89.3 and a corres­
ponding height variance required where 29 ,foot 9.inches is 
required and 32 foot exists. In addition, the plans that are 
prepared requested a lot area variance and"it's where my being 
new to this, I happen to look.this over and I see I have two 
concerns. 

One this is a corner lot and there are therefore.two, iOO foot, 
offsets required and that needs variances. .This one'here and 
this one here, there's two that need variances. And secondly, 
the request for a lot area variance for 6 8,735 square foot of 
net, I don't think that is appropriate because that, the net 
area was something that was taken out from an easement here and 
I do believe the easement should not be included in calculating 
net area. 

MR. M. BABCOCK: You're right. Right now, the new definition 
that the Town Board adopted for lot area you have to subtract 
all easements from that and that is where they come up with a 
net. Now we are using these numbers, the 68,735 was the 
numbers that Grevas & Hildreth supplied to us as net area 
subtracting the easement out of the square footage. 

MR. SQUIRES: That is a new requirement? 

MR. M. BABCOCK: Yes. 

MR. J . BABCOCK: I'm sure t h a t the previous ov/ners or the 
present owners now i f i t ' s the same people V7ere compensated 
for an easement in one v.'̂ ay or another a t the time the town went 
through there so t h a t arg.umen.t~-r 

MR. SQUIRES: I d i d n ' t knov7 where i t was coming from so the re 
are then five i t ems , you need a variance on the net a rea , need 
a variance on the two of f se t s v/hich are both l e ss than 100 and 
therefore both of the he igh t requirements are they , we ' re over 
in he ight on both areas by 2 f e e t . 

MR. J . BABCOCK: I see a l o t of nota t ions on here play a rea , 
a l l these t h i n g s , i s t h i s going to be another s t r u c t u r e , ouppet 
t h e a t e r , i s t h a t another bui ld ing? 

MR. SQUIRES: No, t h a t may be a— 

MS. GUGLIELMI: No, i t ' s not a bu i ld ing , i t ' s s i m i l a r t o the 
outdoor puppet t h e a t e r in Cornwall which i s at tached t o t h e i r 
playground. Ours w i l l not be a t tached . I mean, i t ' s a tv;o 
s ided v e r t i c a l with the l i t t l e hole in i t and vou have, i t vzill 
j u s t be ou t s ide . 

MR. J . BABCOCK: More fami l i a r V7ith the type of puppet shows, i s 
i t a bu i ld ing t i i a t ' s got a roof on i t ? 
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31 MS. GUGLIELMI: No walls, no roof, just a structure that will 
be probably be 4 inches wide. • 

MR. TANNER: Just a facade? 

MS. GUGLIELMI: Yes, it will be seasonal, weather permitting, 
it's not a structure. 

MR. KONKOL: How.many children and how many staff? 

MS. GUGLIELMI: There will be between 64 and 74 children. 
There will be including part time staff which will work at 
30 hours to 20 hours a week, there will be 25 staff including 
myself so that ratio is about 4 to 1. 

MR. KONKOL: The reason that I am asking that question, it's a 
high traffic area. The trucks come up.there all the time from 
the felt mill also some of the oil trucks sneak down that way 
occassionally and— 

MS. GUGLIELMI: Most of the activity is well beyond the front 
of the house and the site plan you v/ill notice where-the 6 foot 
perimeter fence is and most of the traffic actually is on 9W 
and River Road as far as minute by minute now. 

MR. J. BABCOCK: You are going to be fencincr the property in? 

MS. GUGLIELMI: Yes. 

MR. J. 37'-BC0CK: All along Walsh Road and all along John Street? 

MS. GUGLIELMI: Actually, the fence runs this area right here. 
This is the staff parking so the perimeter fence v/ould begin 
over here. 

MR. M. BABCOCK: It's on the papers on the plan, the fence. Not 
out front. 

MS. GUGLIELMI: iMiv part v;here the cars are v;ill not be a oart 
of where the children \.dll be. 

MR. M. BAE-COCK: One of the criteria of the fence was that it 
can't be placed in the front yard. It can't project closer to 
the street than what the front principal buildina is. 

MS. GUGLIELMI: There v/ill be a decorative fence, 3 1/2 feet, 
regular gable fence that will frame the front of the buildinc 
for decorative purposes and also for emergencv access for fire 
trucks and things like that so in other v7ords , this decorative 
fence would be a little bit deceiving and ivould open up a 
corrall gate which would let in a fire truck here or on this 
side here. 
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MR, TORLEY: I'm trying to see where you got the variance 
required, you show 68,700 and something net and you are asking 
the variance is 11,265, what are you applying that up to? 

MR. M. BABCOCK: The PI zone. Again, we have to get back to^ 
what Dan was saying but the Planning Board was looking at this 
project based on a professional business which requires 80,000 
square feet. 

MR. J. BABCOCK: I agree with it being a professional business, 
there's no other, nothing else in our zoning regulations. 

MR. M. BABCOCK: The net area, the total gross area of this 
property is 81,211 square feet according to her surveyor. I'Then 
you subtract the definition of lot area today, you have to 
subtract all easements out of that so subtracting the easements 
on the top of the pacre coming up with 68,735, 6 8,735 minus 
80,000 is 11,265. 

MR. J. BABCOCK: That is what they are looking for, okay. 

MR. FENWICK: So even though the law says we have to subtract 
the easements the size of the property is there, they still 
have in excess of 80,000 square feet, they are actually, the 
variance on that part is being caused by the easement. 

MR. M. BABCOCK: Being caused by the easement and the new 
definition of a lot area. It's only for definition, the lot 
area is there, she does have 81,000 square feet which she's 
required 80. 

MR. FE!-TT"7ICK: Where this house is located, nov7 in looking at it 
as a professional use, the distance from the line, from the 
property line to the house would not meet anv PI requirerents, 
is that correct? 

MR BABCOCK: Yes. 

MR. FENWICK: No matter v;hat V7as in there, whether ve are 
talking about a bunch of lav.̂ ers or doctors, it v;ould still 
need a"variance in order to use the existina house? 

MR. -M. BABCOCK: Right and now I understand--

MR. TORLEY: Mo, not if you go further down some of the lov.'er 
areas it's only 40,000 square feet for like a truck terminal. 

MR. FENWICK: Professional office use. 

MR. M. BABCOCK: We need tv70. Mr. Squires pointed that out when 
we did it, we did a front yard and only the front yard off of 
Walsh Avenue. We didn't reallv write down the front yard off of 
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John Street so they would need two front yard variances. 

MR. J. BABCOCK: Why do they need that because it's under PI 
zone? _ 

MR. M. BABCOCK: Yes, it's a change of use to the building. The 
building that's there now as long as it can continue the use 
indefinitely but did not change to another use. 

MR. FEN̂ -JICK: Do you own this property,'are you in contract? 

MS. GUGLIELMI: We are in contract and the seller is selling 
due to hardship, it's owned by an estate. 

MR. J. BABCOCK: I'm sure the Planning Board had asked all 
these questions, Mike, I didn't get an opportunity to read the 
minutes from the Planning Board but did they address what's 
going to go in the building or what they are going to do with 
the interior of the building as far as are they going to alter 
or change to make kitchens, sleeping quarters? Did anybody 
address that issue at the Planning Board? 

MR. M. BABCOCK: Not to my knowledge, no. 

MR. J. BABCOCK: I think it's important, it's a two story 
building. I have been in the building, I v/as in the building 
before it was on fire and when it was on fire so it's important 
that we know what's going to be in the building when it 
involves children. You are talking 60, 65 kids, maybe not all 
of them are going to be taking naps. Are vou doing naps, plav 
things inside on inclement weather? 

MS . GUGLIELMI: Can I ansv7er? 

MR. FENWICK; Come on up. 

MR. J. BABCOCK: I want to knov; what you are going to do to 
alter it to bring it uo to the uniform fire orevention and 
building code? 

MS. GUGLIELMI: We have a whole packet of v/hat we have to do. 

MR. J. BABCOCK: You are aware? 

MS. GUGLIELMI: Most of them we are still reviev/incr. We have 
most of them. We have a report from the State Fire Inspector 
from the Social Services v7ho uses the code, he's outlined 
what he wants us to do. It's being reviewed by Mr. Babcock 
and Mr. Hotaling and Mr. Rogers. 

MR. SQUIRES: And they are going to— 
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MR. J. Bj^BCOCK: We need to say no more, I feel comfortable. 

MS. GUGLIELMI: We are using the basement, first and second 
floor and the attic will be closed off and rendered nonuseable 
and not used. We will have ages from 12 weeks to 12 years old. 
There's a small after school for 6 to 12 years olds. The 
12 weeks to 3 years old will only occupy the basement and the 
first floor. 

MR. J. BABCOCK: When you say the basement, is that underground? 

MR. SQUIRES: The basement is one and it's fully underground 
for about 50% of it is garden style and the rest is walk-out. 

MS. GUGLIELMI: And it's masonary not wood frame. The infants 
will only be on the first floor of which we V7ill have five exits 
directly leading out of the building from the first floor. 
There are two exits in the basement which walk out to grade on 
the John Street side of the property. The second floor will 
occupy office, kindergarten and four year olds. There are 
currently two fire escapes from the building from each classroom 
which will be removed and fire stairs put on that directly go 
down to grade. There's a kitchen and the kitchen will be the 
sam.e kitchen so v/e are not rearranging anything like that. We 
are just remodeling it. If you would like, putting in some new 
residential equipment and counters and cabinets and things like 
that to accomodate the food service. We do have an approval 
and what they did now, they stamped right on here the Orange 
County Environmental Health, they take care of day care, thev 
have approved our site plan and kitchen plan for food service. 
That X. have with me if you want to pass that around to look at 
that. 

MR. J. BABCOCK: Are you licensed in the State of New York? 
Who's running this, you? 

MS. GUGLIELMI: Yes, I will be the Executive Director, it's a 
not for profit corporation and there's a Board for I believe 
five, the Chairman of the Board is the ^resident of the Gemark 
Corporation who's Mario Eatalick (phonetic), he has a 
manufacturing plant in New Windsor and one in Newburgh. And 
there are other various MemJDers of the Board. I have been hired 
as the Executive Director to operate the facility. 

MR. J. BAJBCOCK: Do they have a certification, are they 
registered in the State? 

MS. GUGLIELMI: We are more than halfv.'ay through that. Our 
plans have been approved through the Department of Social 
Services and they have made notations on it which v;ill come 
back to us and then go to our architect. T-That needs to be now 
is we have to do the work and after all the work is done, then 
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they will come back through to make sure that we did it according 
to the way we said we were going to do it and at which point, we 
are issued a license which brings me up to the question about 
professional business. If the New York State Education Law since 
we do require a license to operate/ puts us in the category of 
professional and since it's not charity, we do charge for this 
on a weekly basis competitive rates, puts us in the category 
of business s o — 

MR. LUCIA: That may well be true in the educational law. I 
only advise this Board on the zoning law. Certainly, if you 
come to the point of asking the Board for a public hearing, 
that's the evidence you may want to put in but the Board has 
to decide whether a use variance or an interpretation is needed. 

MR. TORLEY: I like the idea. This is obviously the kind of 
thing we are really desperately needing. 

MR. J. BABCOCK: Not me, my kids are all grown up. 

MR. TORLEY: In any case, I think an interpretation on this 
might be in order as well. 

MR. LUCIA: The applicant can choose whether she wants to go 
for a use variance or interpretation and that is something you 
might want to discuss with council if the Board decides that 
day care center is not a professional business, you might want 
to go for a use variance and try to hit that. The interpretation 
might be an iffy proposition simply because if it is an undefined 
term in the ordinance, day care center it's probably not a 
permitted use and.the Board doesn't have a lot to go on in terms 
of parallels to say that we could interpret it as a professional 
office so that is something you might want to discuss with 
counsel before you come back, v.̂ hether you V7ant to go for an 
interpretation and/or combine interpretation and variance 
application. 

MS. GUGLIELMI 
al business? 

That is if thev don't approve it as a nrofession-

MR. LUCIA Yes . 

MR. FINNEGAN: It V7ill be open to anyone can take their children 
there, it will be open to the public? 

MR. GUGLIELMI: Yes, it's open to the public. I mean, there's 
an application process and they, you know, if they don't pav, 
we have the right to withdrav; the child but it is open to 
everyone. We also have a scholarship and financial aid fund. 
One of the other things we are working v/ith manufacturing 
corporations in the area. They have and that was under the 
load agreement terms J.D.A. which v/e have been approved for 
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through funding through economic development. One of the 
criteria is that we work with manufacturing corporations. 
We have Hudson Valley Tree, Macbeth, American Pelt & Filter, 
Service Merchandise is interested, the Gollop (phonetic) 
Corporation is interested which is Price Chopper, Newburgh 
Molding is interested and a lot of these corporations are 
corporations that have received J.D.A. funding in the past 
so they are familiar with the process and they are looking 
forward to working witlv us . • "V \. :.::•. 

Back to your question about it being open to anyone, we will 
be instituting a scholarship and financial aid for working 
parents who are not making enough to pay the cost of a child 
care bill, even those parents who are making $25,000 a year 
with two children would find it a little bit tight to pay the 
rates that it takes to operate a day care center. So, there's 
such organizations such as St. Lukes Hospital who may not be 
interested in paying a portion of their employee's child care 
bill but would donate $1,000 or $2,000 a year to a scholarship 
fund which we can then allocate to the working parents v/ho 
would be in need of subsidy. 

MR. J. BABCOCK: I'Then you say other businesses are interested, 
when you say are interested, they do the same thing, they donate 
or pay for their workers children? 

MS. GUGLIELMI: Each corporation we have left it open as far as 
the contracts are concerned. Each corporation would be dealing 
with it a little bit differently. The Hudson Valley Tree 
Corporation V70uld either v/ork one or tvjo V7ays through a voucher 
system, or. they would have agreed to pay $45 a V7eek of the total 
bill for each employee. And then, deduct the balance from the 
employee's check and issue us one check. The Gollop Corporation 
which is Price Chopper on the other hand, does not wish to pay 
a portion of the employee's bill but thevv7ill guarantee 
hypothetically ten slots. If seven of the ten slots are used | 
and three are not, they V7ill pay us the difference for the unused̂  
slots. So, since this is virtually a nev7 V7av, a lot of corpora- { 
tions as far as darling V7ith a day care center and even though 
they have addressed the fact that it is needed and there's 
definitely needs to be another one in the area, we have kind of 
left that agreement between them and their employees and we 
would put ourselves on the flexible end as long as we are 
guaranteed to get paid one way or the other. 

MR. J. BABCOCK: . I don't think—-I think it V7as important V7hether 
or not it was open to the public, whether it was just social 
services type of setup or V7hatever. I think that was important 
for the area as well. 

MR. SQUIRES: The Zoning Board is at this time not able to m.aJce 
a decision V7hether this is a professional business or not or— 
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MR. LUCIA: That is really up to the Board. 

MR. TORLEY: I'm a little reluctant to just sort of without 
more information, I'd hate to see the precedent we are going 
to say by. virtue of being a professional business, a day care 
center is a permitted use by right in any PI zone. I'm a 
little reluctant to do that. 

MR. PENWICK: This has come up before basically the same type 
of thing, not the case, not the distances but when Mike comes "' 
to us with a situation and he said we are to close to the 
property line with a building and we don't have the maximum 
amount of square footage and Mike has already established that 
whatever that use is, if it's where it belongs, I don't want to 
step on your toes, Dan, as far as I'm concerned, the only thing 
that's been sent to us by the Planning Board, the Planning 
Board has referred to us square foot lot area, a front yard 
variance and a height variance. It hasn't mentioned anything 
to us about just get the use straightened out or anything else. 

MR. J. BABCOCK: I thought there was— 

MR. LUCIA: It was the Planning Board's opinion that it was a 
professional business and faced with that, I just pointed out 
it is not the Planning Board's perrogative to render an opinion, 
if there's a question,, it comes to us. 

MR. J. BABCOCK: I have no problem with that being professional 
office use because what else but I think I have the same 
problem as Larry does as setting a precedent for other PI zones 
of sim.iliar nature that-is V7hat scares me. Should it go to the 
Board v/ith a recommendation from Planning and Zoning to address 
the issue and set something in the lav; but V7hat do we do V7ith 
the application in front of us? 

MR. TORLEY: I don't want to make them v/ait until the Town 
Board decides what to do. I v/anted to ask the attorney hyoo-
thetically, I know you guys love hypothetical situations. If 
the applicant came in and said I v7ant to make this a use 
variance, I don't, I'm, not going to call it professional 
of-.--ce, I am not sure it really meets these criteria, do they 
then apply-for a use variance and then therefore would not set 
a precedent for anybody else? He's attempting to make a day 
care center in a PI zone. 

MR. LUCIA: It v/ill set a precedent in the sense that if 
som.eone comes in v/ith an application that's real close, you 
start dravv'ing narrow lines, among hypotheticals, any action 
applies only to that property so the use variance vjould be 
unique to this property. 

MR. TANNER: But we haven't been asked at this ooint. 
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MR. J. BABCOCK: They are asking us what do we want to do with 
it, what do we want to call it? ;' 

MR. TANNER: I think we are just being asked to rule on these. 

MR. TORLEY: We can't ignore what is going on because the 
Planning Board says something, it's beyond their purview. 

MR. LUCIA: That"sets'precedent if we'say'this is without 
defining it as a professional business, what else is a 
professional business. 

MS. GUGLIELMI: What is a definition of a professional business? 

MR. LUCIA: There's none, that's the problem, that's why you 
are going to the education laws, fine, that's the kind of input 
we'd need if we got into an interpretation but this Board has 
to decide whether or not in not defining professional business, 
the Town Board intended to include this sort of operation. 

MR. SQUIRES: What I find interesting if the offsets that we 
came here were proper, r doubt if we would have been -referred 
to the Zoning Board at all and we probably would have had an 
approval out of the Planning Board for a professional business 
us e. 

MR. TORLEY: You should have been referred here so even though 
because I don't think the Planning Board— 

MR. FENI'7ICK: Don't you understand what he is saying? If he 
makes square footage,- if he meets the-boundaries , if he meets 
it, tiiey wouldn't have sent him here. 

MR. J. BABCOCK: They'd have to give him a permitted use. 

rlR. FENWICK: They would have said this is a special business 
and this is v.'hat we are doing. 

MR. TORLEY: I am not sure that's within their raurviev: to do. 

MR. FENWICK: Sure is. 

MR. TORLEY: They're saying this is professional use. 

MR. J. BABCOCK: No, they are not sayino that. 

MR. FENWICK: Yes, they are, they are sayina this is a proposed 
professional use-day care center. Carl Schiefer signed it. 

MR. TORLEY: It's the October 24th minutes. 

MR. J. BABCOCK: I have no oroblem. with the concept. The 

-21-



• ^ 

3 

11-26-90 

problem I have is setting a precedent on a piece of PI property 
which will come up and haunt us from this day forward, I don't 
like to be in that predicament. 

MR. TORLEY: Since the applicant is going to have to come back 
for a public hearing in any case, I am trying to avoid, I don't 
want to slow this process down other than it's necessary we are 
forced to, I would just as soon have them come back in either 
for an interpretation or a use variance as well just so we can 
avoid by inaction by setting a precedent, I don't think any of 
us would like to have somebody saying since they are considered 
professional business that means I am going to set my day care 
center up in the middle of these two factories and you can't do 
anything about it. 

MS. GUGLIELMI; On the other side of it, there are, it's growing 
very rapidly, day care centers within industrial parks. 

MR. LUCIA: There's certainly a need for it. The problem is 
that the Town Board in passing the zoning ordinance did not 
include day care centers any place. It was not something that 
they considered. So, V7e are, this Board is considerina its 
first instance v/hether or not we v/ant to include that v/ithin 
the broad definition or lack of definition of professional 
office or whether you want to come in for a use variance. 

MR. TORLEY: If you come in for a use variance, it says you are 
going to make it for this particular property. If it is just^ 
made as a wide spread yes day care center is professional office 
then you lose any control over it. 

MS. GUGLIELMI Can we cret t h a t v o t e d f o r o u t o f t h e way? 

MR. FENT'7ICK: No. 

MR. TORLEY: You h a v e t o come b a c k f o r t h e p u b l i c h e a r i n g f o r 
t h e v a r i a n c e anyv;ay. 

MR. FENWICK: L e t n e l a y s o m e t h i n q on t h e B o a r d h e r e . I n t e r ­
p r e t a t i o n i s one t h i n g and v?e can d i s c u s s t h a t a l l n i g h t l o n e . 
When i t comes up t o a v o t e , i t ^^7ould j u s t come up t o a v o t e . 
I t h a s t o h a v e a c e r t a i n amount o f r e a s o n i n a b u t t h a t i s a l l 
we n e e d , r e a s o n i n g f o r i n t e r p r e t a t i o n , w a t c h o u t f o r u s e v a r i a n c e , 
w a t c h o u t f o r e v e r y t h i n g , I mean , i t seems l i k e eve rv 'body on t h e 
Boa rd i s k i n d of f o r t h i s . T h a t ' s v/hat I g e t t h e f e e l i n a i f we 
go t o a u s e v a r i a n c e , a l l o f t h e c r i t e r i a t h e v a o t t o m.eet g e t s 
r e a l t o u g h , i t g e t s r e a l t o u g h b e c a u s e t h e n i t ' s V7hy c a n ' t t h i s 
be u s e d f o r som.e th ing e l s e ? We d o n ' t know why n o t , i t ' s g o i n g 
t o go r i g h t on down t h e l i n e . 

MR. J . BABCOCK: How l o n g h a s t h e p r o p e r t y b e e n on t h e m a r k e t ? 
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MR. FENWrCK: It's going to get tough. 

MR. TORLEY: If there's an interpretation, interpretation also 
requires a public hearing, right? 

MR. FENWICK: That's correct. 

MR. TORLEY: And it can be combined with an area variance 
request as well. 

MR. LUCIA: Could be combined or in the alternative with the 
use variance request. 

MR. TORLEY: Then again is the hypothetical question can an 
interpretation can be so phrased as to be restrictive to this 
kind of thing or are we left again by making interpretation 
that a day care center is a professional business. We open it 
up wide. 

MR. LUCIA: Open it up because you are interpreting the 
ordinance not just the ordinance as it applies to this 
particular property. 

MR. KONKOL: One other question we are getting away from the 
point of the public safety here. You are putting in a lot of 
children here, staff members in an area that we knov; is a 
traffic area. I'd like to see our town police department give 
us a study like they did over on som.ebody elses and they did 
a very nice job of it, they talked about the width of the road, 
the accidents per se. Do you recall what I'm talkina about 
and I.think-this is a real big issue that ever\'-body is lettina 
slip through and in that area, like I said— 

MS. GUGLIELMI: They are running around in the back. 

MR. KONKOL: There have to be young mothers who are on their 
way to work and they are going to zip in the streets and maybe 
going the wrong way, it happens right there !:>y Papanroff s 
(phonetic) where they made that, that little mess, I have seen 
trucks com.e out and go right across. 

MS. GUGLIELMI: We are in a m.uch better situation than som.ebody 
like Butterhill Nursery. 

MR. KONKOL: I see there was a nursery' on 94 that's now em;pty 
now it was the O'Neil. 

MS. GUGLIELMI: That is closer to a busier road than this 
piece of property is. 

MR. KONKOL: I don't know about that but I'd still like to 
see the police department give us a study on safety. 
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MR. TORLEY: The overriding concern of the Board has to be, if 
anything, is not the individual property but what is the effect 
of the health and safety of the community as a whole. That is 
in my mind, that is our first criteria beyond anybody elses 
property so I agree then the idea of somebody, of the police 
department or the traffic people establishing the safety 
figures, But I think the little kids, mothers, going back and 
forth we should address that problem. 

MR. M. BABCOCK: Just one thing for the Board. As far as the 
professional business if it is an interpretation that a day 
care center would be allowed in a professional business that 
would be allowed anywhere in the town except a residential 
zone because any one of the bulk regulations I just went 
through them says professional business which fits an inter­
pretation that would open it up to anywhere in New Windsor, 
really. 

MR. TORLEY: I question I have for three criteria for a use 
variance that they have to meet, do all three of those criteria 
have to bear equal weight? If we said something is a tremen­
dously positive impact on the health, welfare and safety of the 
town-T-

MR. FENWICK: That's not part of the use, that doesn't even come 
into affect. 

MR. TORLEY: Wouldn't approve something if I don't think it's 
not safe. 

MR. .FENWICK: You are thinking of it in the positive end and 
that doesn't come into the use end of it at all. 

MR. TORLEY: I am saying we cannot consider a positive impact 
as opposed to just m.erely the lack of an adverse impact? 

MR. FENWICK: What is a positive impact, you are allowing them 
to do something that doesn't even come.into, it doesn't even 
come into it. 

MR. M. BABCOCK: One other thing I'd like to brinci out if it's 
considered and she does consult with her counsel or whatever 
and finds out that she does want to go for a use variance, we 
should some way decide v;hat of these lines in a PI zone would 
be used and also one of the criterias would be parking. Right 
now, business use is 1 for 200 square foot. If it is a use 
variance, you wouldn't be using that anymore. It would be up 
to the discretion of the Board so that is something that the 
Board should think about when they are making their decision. 

MR. J. BABCOCK: We have to go back and look at if there's 
nothing that is in our zoning regulations whv the hell are we 
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allowing it? That is the other thing. 

MR. LUCIA: That was the reason you might want to consult with 
counsel to determine whether she wants to go for a use variance 
or an interpretation because the interpretation leaves it wide 
open where the Town Board has never considered this, that might 
be a. question we really can't interpret. We might say we just 
might have to refer it back to the Town Board on the basis that 
the ordinance didn't envision this and we are not going to write 
the ordinance. That is our perrogative.. 

MS. GUGLIELMI: That it can't be done in New Windsor or at all? 

MR. LUCIA: Unless the Town Board amends the zoning ordinance to 
provide in some zone for a day care center or alternatively 
include it within a definition of professional business or 
some other term that's already in the ordinance. 

MR. M. BABCOCK: Or a use variance. 

MR. LUCIA: That certainly is always open to you. 

MR. TORLEY: I must disagree. I don't think that we are the 
zoning code, I don't think was meant to be totally inclusive 
and anything that wasn't mentioned to 'the letter is totally 
forbidden. I think we have to have some idea of interpretation 
of the meaning and the intent of the Town Board. 

MR. LUCIA: All uses are prohibited unless they are specifically 
permitted under general zoning ordinance. If she's coming in 
with something that's not defined-and considerina for inter­
pretation, we need to find something to hang our hats on to say 
that is similiar use. 

MS. GUGLIELMI: But I am coming in as a professional business 
and you have to—why am I not a professional business, that is 
the question. 

MR. LUCIA: That is the argument vou have to make hut the Tov.'n 
Board did not define professional business so that leaves it 
very much open. 

MS. GUGLIELMI: Isn't everyone else, don't they have the same 
problem, then? 

MR. J. BABCOCK: Not everybody com.es in for a day care center. 

MR. SQUIRES: Somebody comes in for som.ethinq that a professional 
business but is not defined, electrolysis company. 

MR. LUCIA: It's basically up to the way the Board feels v;hen 
they see the application. 
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MS. GUGLIELMI: How do you guys feel? 

MR. TORLEY: This is the kind of thing I'd like to, I'd love 
to see here. 

MR. J. BABCOCK: I don't think there's anybody that disagrees 
with the concept. 

MR. TORLEY: I want to make sure that we don't set such a 
precedent. 

MR. FENWICK: Forget about setting a precedent. I am going to 
ask the attorney, there are three criteria you have to meet for 
a use variance which if we get back to right down to the 
bottom line and we are saying forget about interpretation 
because we don't want to step on the t'own's toes or anything 
else like that and we are going for a use variance, I'm going 
to ask the attorney to explain to you the three criteria you 
have to meet for a use variance. If you think you can meet 
those, I'd say that is the best way to go. I would say that is 
the way to go. I will let him explain to you. I think you 
could probably meet them, it's harder than just an interpreta­
tion but the way that this Board is going with interpretation 
we don't want to write the law for the town which is V7hat will 
happen, okay, so I'm going to shift it over to Dan. 

MR. LUCIA: In order for this Board to grant you a use variance, 
they have to make.a finding of unnecessary hardship. These is 
a three part test to prove unnecessary hardship and the Board 
has to find each of the three parts. The land cannot yield 
a reasonable return if-used for any purpose allowed in the zone. 
You have a relatively small piece of land in a PI zone so you 
have to determine that it just reasonably can't be used for any 
perm.itted PI purposes. Second is vour pliaht is unique, you 
really have to examine the location of "that piece of land, the 
building that's on it, the topo, whatever as opposed to the rest 
of the land in that PI zone to knov; v.Thy this niece is unique, 
that you have problems using this land for permitted purposes 
that are not shared by all other similiarly situated PI parcels. 
The third one is the use variance request shall not alter the 
essential character of the locality. That reallv, you are 
going to have to look around at v/hat else is developed in the 
PI zone. You m.ay have some pre-existing nonconforming uses. 
You probably have some conforming PI uses so really it is based 
on what you find out. The Board has to find all these, all 
three of these tests in your favor. It's not an easy hurdle. 

MS. GUGLIELMI: I have to say why I am not a professional 
business in other words. 

MR. LUCIA; That is to say you are coming in for som.ethine that 
is not defined in the ordinance and vou are lookina for a use 
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variance. 

MS. GUGLIELMI: But defined in the ordinance as a professional 
business undefined. 

MR. LUCIA; The phrase in the ordinance is professional business, 
that is an undefined term. Alternatively and this is the sort 
of thing you want to consult with counsel, you could come for 
an interpretation and now then you use what you can use, the 
education law, use whatever you have to say why it is profession­
al business. 

MR. SQUIRES: I think first criteria is impossible, that can 
be used as a professional office for lawyers, doctors. 

MR. LUCIA: That is basically dollars and cents type argument. 

MR. SQUIRES: But has nothing to do with the purchaser, it has 
to do with the use, 

MR. LUCIA: She mentioned the seller has some sort of a hardship. 
Maybe the property has been on the market for some period of 
time and they haven't been able to sell it for what is more 
easily a professional office, doctor, la\\Tyer or whatever so we 
can, you can prove it so that might require real estate 
appraisals. 

MR. TORLEY: Even if you sold it for m.ost all permitted uses, 
they'd require a variance in any case, that's part of it, even 
if any virtually any PI use v;ould require a variance in any case. 

MR. FENWICK: Do you know what the other front vard variance is 
supposed to be? 

MR. M. BABCOCK: Yes, it's clear on the m.ap, the requirement 
would be 100, they are providing 93, they need a variance of 
7 feet and that is off John Street. 

MP FENWICK: And the other front is I'̂ .T feet. 

MR. n. BABCOCK: Yes. 

MS. GUGLIELMI: Why can't we go with the Planning Board's 
determination as professional business? 

MR. LUCIA: The other alternative that v/as elluded to, you 
could go to the Town Board and say look, we have a problem, 
here, v/e have v;hat everybody contends is a need to put in a 
day care center, will you amend your ordinance to include day 
care centers within a professional office or give us a line in 
som.e zoning district saying that a day care center is a 
permitted use. The Town Board always has the pov;er to amend the 
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ordinance. 

MS. GUGLIELMI: You are saying the Planning Board was wrong? 

MR. LUCIA: I am not saying the Planning Board was wrong but 
the discussion opened up because we only tonight have received 
the Planning Board minutes so no one really knew before .. 
tonight's meeting what happened and Mr. Babcock indicated that 
the Planning Board gave the opinion that this.was a professional 
business, okay, and that put the issue squarely before us. 
This Board is the only agency of the town that can interpret 
the zoning ordinance. The Planning Board's opinion is nothing 
more than that, an opinion, okay, it's not the definition of 
what the law in town is. 

MS. GUGLIELMI: 
use? 

They didn't send us before you to determine a 

MR. LUCIA: That is correct because it was their opinion that 
it was a professional business but their opinion is not the 
answer. 

MS. GUGLIELMI: You are saying they should have added use in 
their list of variances? 

MR. LUCIA: Something. 

MR. TORLEY: If we go for an interpretation and \-Je say we 
interpret that this is in fact a professional use then with, 
then a recommendation to the Town Board saying essentially 
help and the Tov/n Board in its wisdom could redefine pro­
fessional use and specify conditions for a day care center or 
words applicable vjith lot sizes therefore that would override 
our interpretation naturally although— 

MR. LUCIA: iN̂ot as to this property. 

MR. TORLEY: If we go for an interpretation with a recommenda­
tion for the Town Board to act, v;e do not therefore automaticallv 
open the flood gates providing the Tovm Board acts. 

MR. FENWICK: That would be true provided the Town Board acts 
so that is where we are at. They have said you have done a 
nice thing here that is it, that is fine, v/e can't depend on 
that. That is, you just can't do that. 

MR. TORLEY: I am thinking— 

MR. FENWICK: I know v/hat you are tr\''inq to do. You are 
trying to cover your butt but it's already crone. 

MR. TORLEY: I couldn't care who gets mad at me. I like this 
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idea. I want to see it moved. I see the difficulty in trying 
to impartially rule that it meets the criteria for a use 
variance. If we therefore go for an interpretation yielding 
to the Town Board saying we think this is what you meant 
correct us if we are wrong, which is really our task, then I 
think we will have met our responsibilities here, both to the 
town in general and to these owners. 

MR. TANNER: Can she go right around us and to the Town Board 
and present her case and say hey, give me some help and— 

MR. TORLEY: How long will that take? 

MR. KONKOL: It would be the fastest way they can go in and say 
there's nothing in the book, what can you do, we have got all 
this other background which they have from the different 
agencies. The way this Board, I don't think anybody here is 
going to get in ̂ agreement. 

MR. TORLEY: If they came in for a public hearing for an area 
variance and for an interpretation on the code as to meet a 
day care center is within the contained within the supposed 
definition of office that could occur as soon as they got the 
paperwork in. 

MR. J. BABCOCK: Say professional business is not offices. 

MRS. BAR1>IHARDT: You are changing the zoning. 

MR. TORLEY: It could occur as rapidly as any other public 
-hearing. 

MR. TANNER: Practically, it doesn't v7ork that v/ay. 

MR. FINNEGAN: Would take longer? 

MR. TORLEY: Yes, 

MR. FINNEGAN: That is what they are saying. 

MS. GUGLIELMI: If you go for the use variance V7hen I come 
back for the public hearing, that is all done in one shot? 

MR. NUGENT: That is right. 

MS. GUGLIELMI: Is that the beginning of December? 

MR. NUGENT: You have got a lot of v/ork to do betv/een nov7 and 
then. 

MR. FENWICK 
tion. 

I think it's pointless to ask for an interpreta--
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MR. J. BABCOCK: I don't feel that we can interpret it because 
we are rewriting the zoning and I don't feel that— 

. . . • ' 

MR. NUGENT: We are to uphold it, no rewrite it. 

MR. TORLEY: We make the interpretations. 

MR. J. BABCOCK: You make interpretations based on the zoning 
regulations. We don't have nothing in the zoning here, what 
the hell am I going to interpret something that is not here? 
I can't interpret something that is not in the zoning regula­
tions. Even if it was somewhere in there as an iffy then all 
right then we have something to hang our hat on. 

MR. FENWICK: I'd like to make a recommendation. It seems like 
the feeling we are getting is more for a use variance. I think 
this is going to do what you want it to do. If you can answer 
the questions that the lawyer has put, our attorney has put 
before you, okay. Now, the other thing that I don't want 
hearing is the night of the public hearing these reasons I hate 
to put you off but I think if that is the feeling of the Board 
is that we go to a preliminary hearing now we have all our 
ducks in a row just like Jack has said many times, V7e v;ant to 
knov7 them before we get there. We don't want to be standing 
here at a public hearing in a big argument with, v;e don't like 
this, you don't like that, we v/ant to get this squared away 
before we get there and you don't look bad and v/e don't look 
bad, maybe nobody is going to show up, there's a good chance 
nobody's going to show up on this but I'd rather not be 
standing here getting surprises. T̂ ê' d like to help you out. 
I think., that is what v;e are going to go for. We are going to 
be able to help you out if we go for the use variance situation 

MR. J . BABCOCK ?hey V7ill have t o do t h e i r honework. 

'J 

MR. FENWICK; That is right, you are going to have to dot vour 
i's and cross your t's and we are going to have to .know it 
ahead of time. We can't co into a public hearing with new 
information that v/e did not have before. 

MR. TORLEY: If we do that setup preliminary hearing that means 
the public hearing could be no earlier than January' 14th. 

MR. KONKOL: They should come back at a second preliminar/ and 
I'd like to see the town police report on the traffic. I think 
that is critical part of this. 

MS. GUGLIELMI: We may lose the property if we have to wait that 
long. We have an extension for 30 days and it does not include 
that far into January. 

MR. FENWICK: Wnat are you going to lose the property to? 
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MS. GUGLIELMI: We have a contract unless their attorneys agree 
to extend it, we might not be able, you know— 

MR. FENWICK: We may be looking at shooting down the use 
variance right now if there's somebody else that's looking at 
this piece of property and is going to hold it into the use. 

MS. GUGLIELMI: We have been in contract for this since the 
middle of thejsummer. : • :-;-.:•::::;,•.,...:.•: 

MR. J. BABCOCK: You have been in contract since the middle of 
the summer? 

MS. GUGLIELMI: Yes. 

MR. J. BABCOCK: And you are worried whether you are going to 
get in for this period of time? 

MS. GUGLIELMI: I have been going to the Planning Board and 
everybody says no problem and I didn't anticipate these 
problems now I am five steps behind. If I get everything 
before you to review all of the t's crossed and the i's dotted— 

MR. M. BABCOCK: The formal decision won't even, if they had 
a public hearing next meeting, the formal decision would not 
be done until the meeting in January so it's still even if you 
had a public hearing— 

MR. SQUIRES: You're into January already? 

MR. M. BA3C0CK: Even if you proceed tonight, it's not going to 
get you— 

MS. GUGLIELMI: Hov7 many meetings do you have in December? 

MR. TORLEY: At this point, one. 

MR. LUCIA: Even aside from that, once you are through here, 
even if it V7ent through on an area variance, vou still are 
going back to the Planning Board. You V70uld not have a vjritten 
decision from this Board until January. 

MS. GUGLIELMI: That is okay at least we got eveir/thing out of 
the v/ay and v/e can go ahead and our mortgages — 

MR. FENWICK: You are taking for granted it's goincr to get 
passed. I don't have a problem V7ith it. Vie cannot go on the 
basis you are going to be passed. 

MR. J. BABCOCK: Don't v/orry about losing the property, it's 
been on the m.arket a long time and you're the only people v7ho 
have been able to buv it and the m.arket is soft. 
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MR. FENWICK: How long has it been on the market? This goes 
into the use- variande. 

MR. J. BABCOCK: Speaking of present owners, I haven't seen 
their letter saying that they are allowing these people to 
come before us. 

MR.- FENWICK: Actually, you don't have a problem. You don't 
own the property. They have the problem. The owner of the 
property has the problem. 

MS. GUGLIELMI: Mr. Bloom, they had the seller sign a statement. 
Did* you get that packet that v;ent to the Planning Board? It 
was a waiver. 

MR. J. BABCOCK: We need a letter, co-application. 

MS. GUGLIELMI: She did all that and we submitted it to the 
Planning Board. 

MRS. BARNHARDT: We have the minutes. 

MR. M. BABCOCK: It's not something that we can't get a copy of. 

MR. LUCIA: It helps the Board to focms in if there's something 
that, is there, it V7ill give us a chance to discuss it. 

MR. M. BABCOCK: That's a proxy in the Planning Board's files 
authorizing the Wind of the Willov7s to represent this. 

MR. FENWICK: , Okay , that's s ome thing _ we need... 

MR. M. BA3C0CK: One thing that is not here, Mr. Squires v7ould 
have to get a proxy for hiir. to represent you before the Board 
but that"'is not hard to do. Matter of fact, next time V7hen you 
cet a chance, just get her to sign a proxy for you. The onlv 
other thing before we leave tonight is the narking. If there 
is goinq to be a use variance, I'd like the Board to address 
the"parking. If they are satisfied with the amounts as far as 
it' s" calculated the V7ay it is nov7, under professional business — 

MR. J. B7VBC0CK: Did the Planning Board reviev7 it? 

MR. M. BABCOCK: Well, they did look at the preliminary. 

MR. FENWICK: If you read the minutes of the Planning Board 
meeting, they are pro this situation, they are very much in 
favor of it, they are very much in favor of it. 

MR. J. BABCOCK: As far as the parking, they are satisfied with 
the 21 spaces that are there? 
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MS. GUGLIELMI; Twenty-eight (28). 

MR. M. BABCOCK: I really 'don't want to go on record saying 
what the Planning Board is in favor of. 

MR. J. BABCOCK: They reviewed it and they sent it to us to 
look at it as part of their review?. 

MR. M. BABCOCK: Right, just so I can explain"to. you what I'm 
trying to say is the applicant before Mr.—on Mertes Lane, the 
Board wished that I use a different.criteria than what was being 
used at the first application and I just want to make sure that 
the application that we are using now and the criteria is all -
the same. 

MR. LUCIA: The point that Mike raises is relevant because since 
we are into an area of the ordinance that the Town Board hasn't 
considered parking on a fairly high traffic use like this may 
not be adequately defined in the ordinance because it's not 
something that the Town Board considered so I think it's the 
Board's perrogative whether you want to require the applicant 
to do a traffic study if they are having 64 to 74 chi~ldren, 
that is a lot of daily trips and a lot of movement and whether 
or not since the ordinance did not ever define a day care center 
v;hether or not v/e need to consider parking as adequate or 
inadequate or subject to a variance on this application. 

MR. TORLEY: For V7hat it is worth, the Planning Board voiced 
no problem, with the parking situation for v;hat it is v/orth. 

MR. TANNER: That is just preliminary review. 

MR. M. BABCOCK: Only because the Planning Board typically Mark 
reviews the plan and the surveyors subm.it one to Mark. Mark 
reviews it and they get together and it's determined that there 
is a variance requirement on the plan. At that point in time, 
V7e still haven't really finished with the plan at all. We 
refer it to the Planning Board for referral to the Zoning_Board 
of Appeals for those variances so I don't think the Planning 
Board has reviev.'ed the plan to their fullest extent. 

MR. TANNER: 
parking. 

I'Jhat you are saying they haven't addressed 

MR. M. BABCOCK: I don't v/ant to go on record saving thev have 
or have not right nov;. I think they have referred it to the 
Zoning Board for the variance that you see before you tonight 
and they will review the plan. But", if the Board is going to 
call this a use variance or if the applicant is coing to apply 
for a use variance, is that the criteria that they want to use? 
I'd hate to see the applicant have to come back for another 
variance. 
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MR. FENWICK: Just out of curiousity, what they looked at here, 
the existing parking really-now what he is saying is 28 spaces. 

MS. GUGLIELMI: That is a proposed. 

MR. FENWICK: Is that what I'm looking at, there's 21 that's 
here and 7 over here, would that meet the criteria for a 
professional business use for the building there is now? 

MR. M. BABCOCK: It's one space for every 200 square feet in 
professional office. What they came up with is they said her 
surveyor said that there'd be a maximum staff of 18 plus 
volunteers which really doesn't have to much of a criteria and 
1 space per 200 square feet of floor area comes up, that 
required 25 spaces. And he's going to provide 28. 

MR. FENWICK: I don't have a problem with that. At.least they^ 
are falling into something here and this as soon as we have this 
use situation, if it is in fact we are passed it would get back 
to the Planning Board and they are going to have to have final 
site plan approval anyway. 

MR. M. BA3C0CK: But the reason v/hy I'm saying that question 
you, is that h e — 

MR. FENWICK: Yes, I see that. 

MR. SQUIRES: If there is no apparent reason for a use variance 
as a professional business and if we meet the professional 
business requirements for parking, v;e shouldn't need a variance 
for parking. 

MR. FINWICK: Right. 

MR. TORLEY: I'd caution you as I skim this, it appears that 
the Planning Board is only going to have one meeting in 
Decem.ber so you v;ouldn' t have made it anvvjay. 

MR. M. BABCOCK: iTliat happens is that we are not lookina for a 
use variance to put a professional business in a PI zone. ^̂ e 
are looking for a use variance to put a day care center in a PI 
zone. That doesn't have any regulations for oarking so that is 
v;hy I wanted the Board to address that. 

MR. SQUIRES: Then based on that, should we applv for a 
variance in parking so a decision can be made? 

MR. FENWICK; I don't think so. I'd say that the parking on 
this is' going to he at the mercy of the Plannincr Board. The 
Planning Board is going to say yes, vou have enough soaces, no 
you don't have enough spaces since we are just aiving you the 
use, this is my opinion, parking on mv end as I look at, this 
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drawing which if you are going to coine before us, make sure this 
is the drawing you are bringing before us. Don't change it or--
anything else like that. If we are going to be looking at it, 
all the members of this Board want to be looking at this 
drawing. When you leave here, this is the drawing that you are 
going to go back to the Planning Board with. We have to have 
that straight line all the way across. We have to, we all have 
to be looking at the same item. 

MR. SQUIRES: One exception to that in that we added the 
additional variance that was improperly laid out. 

MR. FENWICK: That is correct, I just spoke, there is an addi­
tional front yard variance needed of 7 foot. 

MR. SQUIRES: We'll probably revise the drawing in that area to 
reflect that. 

MR. FENWICK: That is correct, we have that. 

MR. TORLEY: I think you see the reason. 

MR. FENWICK: I v/ill entertain a motion to table this. 

MR. NUGENT: I make a motion v/e table this until the next 
meeting, until he has the information to us. 

MR. SQUIRES: Can that meeting be scheduled at this tim.e or 
until I get you the data? 

MRS. EARNHARDT: The information has to be here, right? 

MR. FEM'JICK: Yes, definitely. 

MRS. EARNHARDT: I can't schedule it until I have the informa­
tion. 

MR. LUCIA: Since this is a use variance, we are going to get 
into SEQPA. I assume you did a short form EAF for the 
Planning Board. We probably should now that there is a use 
variance application to be pending be added as an involved 
agency on the Planning Board's submission. Mike can get us a 
copy of the Planning Board-"s EAF. 

MS. GUGLIELMI: We have an environmental assessment phase one 
completely done already. 

MR. LUCIA: We just need to be added as an involved agency when 
that ^̂7as handled at the Planning Board, thev didn't envision 
you com.ing here for a use variance. 

MR. FENWICK: I'm going to jump the gun a little bit ahead. 
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When it comes time for a public hearing, the county has, aiao 
has to be notified because you are within 500 feet of a county 
or State road which will be within 500 feet of the Route 9W. 

MR.. SQUIRES: That is within 500 feet. 

MR. KONKOL: I will second that. 

KUL 

Mr. 
Mr. 
Mr. 
Mr. 
Mr. 
Mr. 
Mr. 

L CALL: . 

Torley 
Finnegan 
J. Babcock 
Konkol 
Tanner 
Nugent 
Penwi ck 

Aye 
Aye 
Aye 
Aye 
Aye 
Aye 
Aye 

MR. FENWICK: I'd like that a note be going to our Police Chief 
from me in reference to taking a look at the traffic report of 
this area. 

MR. KONKOL: And stress that these are going to be used v/ith 
minor children, possibly GO to 70 and a staff. 

MR. SQUIRES: If you do contact the police department I'd ask 
that we be contacted so that if there is any coordination needs 
to be done— 

MR. M. BABCOCK: Sure, he can supply him with the plan, he can 
supply them with any information they need., 

MR. FENWICK: Yes, thank you. 
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TOWN OF NEW WINDSOR 

ZONING BOARD OF APPEALS 

JANUARY- -2:8 , 1591: -" 

ME?^ERS PRESENT RICHARD FENWICK, CHAIRMAN 
LAWRENCE TORLEY 
DAN KONKOL 
TED TANNER 
JACK FINNEGAN 
JACK BABCOCK 
JAMES NUGENT 

ALSO PRESENT DANIEL LUCIA, ESQ., ZBA ATTORNEY 
PAT BARNHART, SECP.ETARY 
MICHAEL BABCOCK, BUILDING INSPECTOR 
I4ARK EDSALL, P . E . , ZBA ENGINEER 

MR. FENWICK: I'd like to call the regular meeting of 
the Town of New Windsor Zoning Board of Appeals to 
order. We will postpone the adoption of the minutes 
since v/e don't have them. There will be some discussion 
after the meeting about the minutes. 

WIND IN THE WILLOW - S^^©t«) PRELIMINARY 

Richard Drake, Esq. came before the Board representing 
this proposal along with William Squires. 

MR. FENWICK: This is a request for area variances for 
day care center on Walsh Road in a PI zone. 

U 
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n MR. DRAKE: I am going to make the presentation on behalf 
of the applicant. I hope everyone has received and had 
an opportunity to review the application and materials 
that we submitted. I don't intend at this point to go 
in v/ith the Board in any detail v/hat is in this report 
and our legal position. We'd really lust kind of like 
to discuss in general principles V7ith the Board. Having 
read the minutes of the last Board meeting, we knov/ the 
concerns that the Board has about the application and 
the questions, whether it is a Zoni-ng Board of Appeals 
area variance, whether it's a use variance or whether 
it's both. I recognize the concerns the .Board-has and 
as you see for the application before you, v/e are asking 
the Board to consider this as a straight area variance. 

u 

In order to comie off of some of the problem.s my applicant 
finds itself in a sort of in the horns of a dilema having 
appeared before the Planning Board and the ^̂ lanning Board 
was very comfortable v/ith the designation of this use as 
a professional business but the site plan required certain 
area variances which required the applicant to come 
before the Board. All of tlie issues which were raised 
by the Board are obviously very legitim.ate and this is 
the Appeal Court in the town. I would like to suggest 
to the Board that one possible way of handling this 
v/ithout setting a precedent would be not to reach the 
issue. Traditionally, the Court of Appeals onlv treats 
issues which are asked of them to be heard and do 
nothing beyond the scope of the appeal. This Board I 
believe based upon the materials that \\e have submitted 
based upon the preliminary indications that the 
Planning Board has made can address this as an area 
variance. It will not set a precedent because this 
Board will not have considered any of the issues which 
were raised in the prior meeting. That is to say the 
variance that would be granted would be simply an area 
variance. The Planning Board would then perform its 
normal function of having the site plan review. At 
that time, it would consider a lot of the collateral 
issues which I think worry this Board and I think the 
application would then go forward. There would be no 
precedent set in the Town of New Windsor because the 
issue would never have been handled by this Board and 
this Board asks the ultimate interpretation of the 
zoning law. 

Frankly, I have been in this a long time and in my 
opinion, we cannot meet the test for use variance. 
There's nothing about this property which would qualify 
it as a, for a use variance. We would never in my 
opinion be able to substantiate the test that the 
State lav; requires. It is not to say that this Board 
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could not grant a use variance because as you all know, 
most use variances fall short of the test but if there 
is no public opposition if the use is desireable, if 
the community wants it, if it presents a rateable, manv 
times use variances are granted in which the applicant 
does not meet the test but I'd be less than candid 
with this Board if I didn't say I don't think v/e can 
meet the test here. So, that we really need the Board 
to take a narrov; interpretation of the application and 
look at it as an area variance. 

We have given, I think very substantial arguments citing 
the State law, the public policv of the State that^ 
day-care centers are a desireable use in this public 
policy of the State to promote them. It appears that 
the Planning Board thought it v/as a good use for the 
property. And they were not troubled and I would like 
to ask this Board to consider this application as an 
area variance. 

MR. FENWICK: Let m̂e ask you this, Mr. Drake, do you 
have the fire report from the fire. Town Fire Inspector? 

MR. DRAKE: I don't know. 

MR. TORLEY: The one dated 30 October, '90. 

MR. FENWICK: This has come into our hands and I know 
you wished to be on the agenda the last time we didn't 
at that time v/e didn't have everything v/e requested 
from you in our hands in time enough to be put on the 
agenda. Since then, and probably of that afternoon, 
maybe the Thursday before the last meeting, this came 
into our hands at the last meeting. Everyone is given • 
a copy of everything that you have presented to us. 
We have at this time and one of the things in here 
is public welfare. We have the interest of course 
it's to the Town Planning Board from the Town Fire 
Inspector dated 30 October, 1990. Subject-is Wind in 
the*Willows, Incorporated Site Plan. They refer to 
Planning Board Number PB-90-46 dated 10 October, 1990, 
Fire Prevention Number FPS-"90-097. 

"...A review of the above referenced subject 
site plan was condusted on 30 October, 1990. 

The concept of this site plan is acceptable, 
however, it is the opinion of this writer 
that this building is a three (3) story 
structure of type 5b construction. Under 
Title 9 NYCrr, occupancy groups C6.1 and 
C6.2 are not permitted to occupy a three (3) 
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n story, type 5b structure. 

This site plan is rejected..." 

I don't know how we can proceed on this, 
else becomes moot at this point. 

Everythinq 

a 

MR. SQUIRES: I have a disagreement with the statement 
that it's a three story building. .1 think the fact that 
this might have been presented, I don't know whether they 
presented that to you or not, Mike, the fact that the 
building is partially in the ground, the rear of the 
building is fully exposed, front of the building is 
totally in the ground with a transition of topo alona 
the side. Taking an average height and using the 
requirements of the New York State Rules and Regulations, 
I found it be within the constraints of a two-story 
building. 

MR. FENWICK: I am not going to speak for the Members 
of this Board. I don't see how I can overrule what the 
Town Fire Inspector has said. I don't in other words 
if it would seem, to me if you have an , argum.ent, you^ 
have an argument v/ith him. It says this site plan is 
rejected. 'Every otlier, it just doesn't apply, I don't 
know what we can act on. We are going to say if you 
are granted the variance, we'd be overriding what the 
Eire Inspector has said right here. 

MR. DRAKE: That's not correct. You would not be 
overriding anybody. If you were to grant this variance 
all that does is permits the applicant to QO back be­
fore the Planning Board for site plan review. If the 
site plan reviev; is not going to be successful, the 
Planning Board is going to turn it down. This Board is 
not being, we are not asking anyone here for a site 
plan review tonight. 

MR. FENWICK: We are looking at item right here where^ 
it said will not be otherwise detrimental to the public 
welfare when we grant a variance that is one of the 
things we are looking at, forgetting the site plan or 
whatever. We have this letter in front of us. 

MR. DRAKE: Okay, but I think that the jurisdiction and 
the function of a Zoning Board is to make sure that the 
variance, if it's granted, meets and conforms with the 
overall purpose with the zoning as adopted by the Town 
Board. That it doesn't violate public policy of the 
town. It is not a site plan that we are asking for or 
talking about. And this is really a question that has 
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n to be thrashed out between the Planning Board and the 
applicant. It may be true that if this man is correct, 
we are obviously not going to get our approval. That 
is not what we are asking for here and that is not—you 
are not being asked to approve anything other than a 
variance, an area variance. You are not condoning the 
site plan. You are not lending your support to the 
site plan. You are merely being asked to vary the 
density and bulk requirement of the town zoning ordinance 

MR. NUGENT: We don't act on site plans, v/e are acting 
on a variance, right? . 

MR. TORLEY: There's something else I am afraid I m.ust 
disagree with you, with your statements. 

MR. FENWICK: That's a public welfare, everything we 
look at is that. 

MR. TORLEY: I must disagree with your statement that 
we need not make an interpretation. I think we m.ust 
where this is a private business or not, whether this 
is a private business or not and I find it very diffi­
cult to say that a day-care center though they are 
desperately needed should be interpreted as a private 
business being the best and most closely— 

MR. DRAKE: Professional business. 

MR. TORLEY: Sorry, as being the closest approximation 
to what is in our zoning code. You are going to con­
vince me that your activity should be interpreted as a 
professional business rather than a private school which 
is listed in our zoning code in several areas and by 
your statement to me, you're saying this is a school. 
When you have a certified kindergarten program, that is 
a school. 

U 

MR. DRAKE: Well— 

MR. FENWICK: You're entitled to a public hearing and 
if you want to go to a public hearing, I won't prevent 
you. And if someone on this Board makes a motion to 
have a public hearing— 

MR. DRAKE: I don't want my client to go to a public 
hearing if the Board is not at least of the opinion 
that the area variance is what is required. If first 
of all we can't even get to this Board on interpretation 
because no one's asked us to give an interpretation—if 
the Planning Board—we'd have to go back to the Planning 
Board, ask them to turn us down, send us back us back 
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here for an interpretation. We then come back here and 
ask for an interpretation. We can't vzalk in here and 
say give us an interpretation. It creates a serious 
problem, for my clients. The delays are costly. We have 
a contract purchaser who is getting impatient with us 
and rightfully so. 

MR. TORLEY: You can't ask us if you say we should 
ignore what you are going to do and just give you an 
area variance because— 

MR. DRAKE,: That is the Planning Board's job to make a 
determination. 

MR. TORLEY: No because from what vou have described, 
the activities that you have described, the activities 
that you have described what you plan to use the 
building for is to me is not somethina that meets under 
the code. 

MR. FENWICK: I asked you to read Mr. Drake's letter 
and check on the validity of it, what he had to say. 
Did you do that? 

MR. LUCIA: I have done that. Dick and I spoke last 
week. v̂N̂ at he's laid out there is a good presentation 
on behalf of his client and I have no argument with it 
but the issues still faces this Board if you feel that 
an interpretation and/or a use variance is necessary, 
we do not nov/ have a proper basis upon which to make 
an interpretation so I suppose the proper avenue of^ 
resolving that is to remand the matter to the Planning 
Board and make them aware when the application came 
in although it was only on the area variance grounds, 
we felt there was an issue with regards to interpreta­
tion and we'd like them to refer it to us for inter­
pretation, specifically. We have no power in and of 
ourselves to interpret this unless it's brought to us 
by some other agency or Board of the town. 

MR. TORLEY: We have to send the applicant back even 
though we know he's coming back for this? 

MR. LUCIA: Exactly; The applicant has an absolute 
right. He was referred to this Board for an area 
variance. If he chooses only to pursue the area 
variance, we must handle the application and give him 
a public hearing on that issue but that may not be a 
complete issue to the problems but it seems to be 
self defeating to keep it on a piecemeal basis. It 
has not met the jurisdiction requirements to come to 
this Board for an interpretation so we'd have to 
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remand i t back t o t h e P l a n n i n g Board. 

MR. DRAKE: T h a t ' s t h e dilemma t h a t my c l i e n t f i n d s i t ­
s e l f on i s be ing bounced betv/een two Boards . That i s 
why I p o i n t e d ou t t o t h e Board i n t h e b e g i n n i n g as I 
r ead t he minutes of t h e l a s t m e e t i n g , s t r u c k me t h a t 
t h e Board was genu ine ly concerned about s e t t i n g a 
p r e c e d e n t by making an i n t e r p r e t a t i o n t h a t t h i s was , 
i f i t was g r a n t e d i t would t h e r e f o r e be p e r m i t t e d i n 
o t h e r p a r t s of the town. That i s v/Jiy I. s u g g e s t e d t o 
t h e Board you d o n ' t have t o g e t t o t h a t i s s u e because 
i f you a c c e p t t h e P l a n n i n g B o a r d ' s d e c i s i o n t h a t t h e y ' r e 
comfor tab le and I t a k e i t t h e r e v/as a unanimous 
d e c i s i o n by the Board t h a t they were comfor tab le t h a t 
t h i s i s a p r o f e s s i o n a l b u s i n e s s , y o u ' r e no t s e t t i n g a 
p r e c e d e n t . I f i t e v e r came up a g a i n , y o u ' d be t o t a l l y 
f r e e t o t a k e any p o s i t i o n you want t o . ' That was t h e 
main r eason t h a t I made t h a t p r e s e n t a t i o n i n t h e 
b e g i n n i n g . 

MR. TORLEY: You ' r e a s k i n g us t o i g n o r e p l a i n d a t a 
t h a t we have i n f r o n t of u s . 

MR. DPvAKE: I am only a s k i n g you t o c o n s i d e r what t h e 
P lann ing Board s e n t you , i . e . an a r e a v a r i a n c e . 

MR. LUCIA: I t obv ious ly i s t h e i s s u e with Bobby Rogers ' 
r e p o r t i f we a re going t o rem.and i t t o t h e P l a n n i n g 
Board s i n c e t h e r e appears t o be a c l e a r h e a l t h and 
s a f e t y i s s u e , I ' d say V7e have t h i s r e p o r t from t h e 
p l a n n i n g i n s p e c t o r maybe you b e t t e r hand le t h i s b e f o r e 
you send i t back h e r e f o r a n y t h i n g because t h a t ' s 
something t h a t i s more t i e d up wi th t h e s i t e p l a n and 
a t some p o i n t , you have t o g e t by t h a t i s s u e . 

MR. DRAKE: But Dan, we have a ch icken and t h e e g g . 
I f we go back t o t h e P l a n n i n g Board, they a r e go ing t o 
say why shou ld we go th rough s i t e p l a n rev iew 
suppos ing t h e Zoning Board of Appeals t u r n s you down 
on t h e a r e a v a r i a n c e , t h e c o n d i t i o n a l approva l t h a t 
we have t o have t o meet t h e s u b s t a n t i v e i s s u e s t h a t 
y o u ' r e r a i s i n g o r t o g e t by t h i s .Board. 

MR. LUCIA: I t h i n k t h e problem i s s i n c e i t ' s a h e a l t h 
and s a f e t y i s s u e , t h e danger i s you come h e r e f o r wha t ­
e v e r a p p l i c a t i o n you make t o t h i s Board and they say 
c o n t i n g e n t upon your g e t t i n g any d e c i s i o n c o n t i n g e n t 
upon your e s t a b l i s h i n g a t w o - s t o r y b u i l d i n g , 

MR. DRAKE: This p r e s e n t s a new i s s u e t h a t we have t o 
d e a l w i th as t o whe ther even i f you s a i d I a c c e p t your 
i n t e r p r e t a t i o n w e ' r e c o n t e n t t o go wi th t h e a r e a 
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variance, we still have to resolve this issue before we 
go anywheres but my problem is that if we go back to 
the Planning Board and say the Zoning Board didn't 
accept your initial preliminary interpretation, what 
are they going to do in terms of and what is their 
reaction going to be in terms of they have to m.ake that 
preliminary determination on every single application 
that comes before them. T̂jid this is a matter of being 
challeneged as to v/hether or not they are correct by a 
fellow Board in the same town. That puts the applicant 
in a very percarious position. Every use in every zone 
is generic so there has to be some interpretation. You-
cannot itemize everv single use in the world and put it 
in your zoning ordinance. That's why it's v/ritten this 
way, that's why there's a Zoning Board. 

MR. KONKOL: Even if we forget about the interpretation, 
the fact that it's somewhat ambiguous as to v/hether 
professional organization or a school which it's being 
referred to, compared to the Waldorf School, the biggest 
thing is Dublic safety. We have a fire report cut and 
dry, it's rejected. We haven't even addressed the 
safety of the 7 8 kids that are going to be in there and 
their parents bringing them, and the traffic conditions. 
We do have a traffic study. It's a very hazardous 
place. It doesn't belong there. I mean first of all, 
if it's a school, it doesn't belong in a PI zone and 
there are zones in the town, com.mercial, neighborhood 
commercial, that's where the schools belong, not in a 
PI zone. So forgetting about the fact that you're only 
looking for an area variance, it doesn't qualify and 
somewhere along the line, it's going to surface. You 
can go to the Planning Board, Fire inspector and say 
you're going to fix it up but you are going to be a 
long time going down the line there. 

MR. DRAKE: But that's the really the—if this is in 
the wrong zone, if the traffic is bad, if the parking— 

MR. KONKOL: This Board is concerned v/ith health, 
safety and welfare and we have it right there in black 
and white, the Fire Inspector rejected it. As far as 
I am concerned, we are beating a dead horse to death. 

MR. DRAKE: This is the first time I have seen this. 

MR. SQUIRES: 
information. 

I think he's rejecting it on erroneous 

U 
MR. TORLEY: The applicant's right that although health 
and safety by our regulations have got to be the 
primary concern for all of us that the actual site plan 
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n details belong in the Planning Board. I think we have 
all seen that from, that rejection from the Fire Inspector 
that it would have to be repaired before anvthing could 
happen but I am just trying to find some v/ay that we can 
come to a resolution of the issue without ping ponging 
applicants between Boards. 

MR. FENWICK: I'll take the Board if somebody wants to 
set-up a motion for a public hearing, I'll take the 
motion on what their application is. 

MR. NUGENT: On an area variance. 

MR. FENWICK: Just exactly what we are looking at here. 

MR. TORLEY: If you set it UD for a public hearina, 
you're asking us to ignore what we see. 

MR. LUCIA: If v/e don't resolve it, v/e don't v/ant to 
grant the applicant his area variance assum.in.a the Board 
is in favor of them subject to establishing interpreta­
tion issue. That is why we have preliminaries, let's 
resolve it nov̂  before we make that motion. 

\ I 

MR. DRAKE: We can't accept that. 

MR. LUCIA: I understand. I don't think you want to 
make the motion. Let's hash out the interpretation 
issue whether or not you feel this is something you 
feel to send back to the Planning Board to have 
properly referred here or maybe you accept Mr. Drake's 
analysis as laid out in his memorandum that m.aybe this 
is not something we want to pass on. 

MR. TANNER: I'd hate to see it have to go back to 
the Planning Board but I don't see any other way 
around it. We have to cover whether this is a 
professional business or whether it's a school and 
it's not the Planning Board's jurisdiction to sav yes, 
we tiiink it's this or we think it's that. That's 
really the job of this Board to do and I think you 
have to go back to them and have them refer it to us. 

MR. DRAKE: Well, I have been involved with Board's 
for a long time. Actually, this Board interprets the 
zoning ordinance when it's requested to do so. The 
Planning Board makes that type of preliminary inter­
pretation on every single site plan that comes before 
them. They have to, they have to determine if it's in 
the correct zone, if it's correct use, if it's not 
specifically mentioned and your ordinance tends to be 
very specific. If it's not specifically mentioned. 
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they have to s a t i s f y themselves t h a t i t ' s wi thin the 
generic term and in t h i s case they did . 

MR. TORLEY: The exceeded, I d isagree with t h a t . 

MR. DRAKE: You d i s ag ree , what you ' r e saying the 
Planning Board was erroneous in doina t h a t , vou ' re 
not d isagreeing on what I sa id? 

MR. TORLEY: Correct. 

MR. DRAKE: You're saying the Plannina Board made a 
mistake? 

MR. TORLEY: They were in error. 

MR. DRAKE: That's the same thing but all I am saying 
is that it puts the applicant in a very funny position. 
To go in and get a unanimous decision by the Planning 
Board and to com.e to the Zoning Board and be told that 
the Planning Board was wrong. 

MR. TORLEY: May I ask our lav/yer one thing? Dan, is 
it an acceptable alternative to the delays of going 
back to the Planning Board, having them rescheduled 
for a hearing and come back again. Can the Building 
Inspector site rejection on that grounds v/ithout them 
having to go back to the Planning Board? 

MR. LUCIA: We can take an interpretation under 4833A, 
a request of an official Board or agency. Mike is an 
official, I suppose he could request an interpretation, 
is he so chooses. 

MR. DRAKE: But this is a site plan, right, and the 
preliminary jurisdiction is with the Plannina Board, 
not with the Building Inspector. 

MR. M. BABCOCK: I refer building permits as•far as 
building permits and the building permit application, 
the Planning Board must refer site plan. 

MR. TORLEY: What I'm attempting to do is see if we 
can expedite the process without having to ping pong 
you back and forth between the Boards but I guess we 
are stuck. 

MR. J. BABCOCK: Mr. Drake, why in this building, why 
does your client, why are they so strong about putting 
that type of operation in this building when there's so 
many—I was very boisterous at the last hearing over 
health and safety issues because I think that is my 
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n v/hole l i f e as v o l u n t e e r f i r eman , okav, and m.y concern 
wi th i t , t h e amount of p e o p l e , c h i l d r e n and c a r s and 
we have s t u d i e s , v/e have t h e F i r e I n s p e c t o r who's 
a g a i n s t i t . We have no r e a l i n t e r n r e t a t i o n of t he 
amount of s t o r i e s , i t ' s one , two or t h r e e . I know the 
b u i l d i n g , I have been t h e r e on a f i r e . T know the 
problems v/e had v^ith t h a t p a r t i c u l a r b u i l d i n g . T h e r e ' s 
b u i l d i n g s vacan t a l l ove r tov/n. T h e r e ' s one on 94 which 
we t o l d t h e young lady t h e r e a t t h e f i r s t p r e l i m i n a r y 
h e a r i n g i s v a c a n t , a l l s e t - u p for t h a t t vpe of o p e r a t i o n . 
Why t h i s b u i l d i n g ? Why a re they so s t r o n g a a a i n s t , 
about p u t t i n g i t i n t h i s l o c a t i o n when thev know t h a t 
a l l t h e acrencies h e r e have a nroblem wi th i t . 

MR. DRAKE: Wel l , I d o n ' t t h i n g t h a t t hey knevr t h a t 
v;hen they s i g n e d t h e c o n t r a c t . 

LJ 

MR. J . 3ABC0CK: S h e ' s very w e l l ve r sed on w h a t ' s 
r e q u i r e d , I beg your pa rdon . S h e ' s very w e l l v e r s e d . 
I s a t v/ith Mr. Rogers and he e x p l a i n e d t o me ever \ ' ' th ing 
t h a t he s e n t some a r c h i t e c t s , I f o r g e t t h e f e l l a ' s name, 
he was supposed t o g ive him inform.at ion back , thev d i d n ' t 
g e t i t back . He s a i d , she s a i d , they s a i d , we oet back 
h e r e t h e sam.e t h i n g , we d i d n ' t have enough i n f o r m a t i o n . 
Now V7e' r e h e r e aga in t o n i g h t and t h e same t h i n g l i k e 
Dan s a i d , we a r e b e a t i n g a dead h o r s e t o d e a t h . You say 
i t ' s n o t our j u r i s d i c t i o n , h e a l t h and s a f e t y , w h e r e ' s 
t h e dr iveways g o i n g , v ;here ' s t h i s g o i n g , hov7 many s t o r y 
b u i l d i n g . I t h i n k i t ' s i n o r d e r fo r me t o vo t e on an 
a r e a v a r i a n c e . I have t o be c l e a r i n mv mind and vo te 
i f I v o t e fo r an a r e a v a r i a n c e , i f t h i s goes th rouah 
and they do have a d a y - c a r e c e n t e r i n my h e a r t I know 
I vo ted i n t he r i g h t way t h a t nobody i s going t o ge t 
h u r t i n case of a f i r e and an emergency in t h i s b u i l d i n g . 

MR. DRAKE: The only t h i n g t h a t I can s u g g e s t t o you i s 
i f t h e e n t i r e P l a n n i n g Board though t i t was okay, my 
c l i e n t could be fo rg iven fo r t h i n k i n g i t was an okay s i t e 
t o o , okay , I mean I t h i n k t h a t you g e t t h e p o i n t i s 
t h e r e ' s no p o i n t i n g e t t i n g u p s e t , i t ' s no t t h e c l i e n t , 
t h e c l i e n t s p icked t h e p r o p e r t y . I t was a d e s i r e a b l e 
s i t e . We l i s t e d a number of r easons why t h i s a p p l i c a ­
t i o n , t h i s i s a d e s i r e a b l e s i t e fo r i t , f o r t h i s u s e . 
Now, she came i n h e r e a s k i n g f o r a s imp le a r e a v a r i a n c e , 
i t looked t o us l i k e i t was no problem. 

MR. J . BABCOCK: F i r s t mee t ing w a s n ' t j u s t a s imple 
a r e a v a r i a n c e . 

U 
MR. DRAKE: Came here expecting that the only thing that 
was needed was an area variance because that is what the 
Planning Board told her. 
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MR. FENWICK: I think the Planning Board in my opinion 
they fired it in and fired it out real quick. We have 
an awful lot of evidence or statements that they didn't 
have in their hands since it just came to light tv7o 
weeks ago and their decision, their conceot was yes, 
it's a good idea and that is exactlv V7hat v/e' re workina 
on here. I don't think there's anybodv here that thinks 
it's not a good idea. 

MR. DRAKE: I v/as involved with a Planning Board for 
25 years on Dan's side of the table. It's common if 
there's no-problem, they need an area variance, you 
shoot the applicant off to the Zoning Board to get that 
detail out of the way. If you can't aet that detail 
out of the v/ay, there's no point in proceeding. Then 
all of the other information that vou are now eluding 
to, fire, traffic, safety, parking, architectual reviev?, 
SEQRA, those issues are then determined bv the 
Planning Board in the norm.al site plan process and 
that takes months. 

MR. NUGENT No, it doesn't. 

MR. J. BABCOCK: You're 50% correct. You're right, it 
is their function but the function of this Board to 
grant a variance is to look at the health and safetv 
issues. 

xMR. DRAKE: I am not asking you not to. All I am 
saying to you is that I thouaht that the Board in 
reading the last minutes, the Board had some concerns 
about issues like precedent and those issues. 

MR. KONKOL: The first meeting, Mr. Drake the voung 
lady came in and when we asked for different informa­
tion, there was even reference to your letter which was 
not even in the file here. 

MR. DRAKE: That's right, I know. 

MR. KONKOL: We asked for more information. We asked 
for traffic study, fire report and then again, I think 
she came in a second time. 

MR. FENWICK: This is actually the third preliminary. 
7^ attorney from your office, Ewall, Ms. Ewall, she was 
there. 

MR. DRAKE: She is here. 

LJ 
MR, KONKOL: Let's stand corrected, this is the third 
meeting now and what we are trying to tell you and your 
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client that the whole concept is verv nice but we ques­
tion whether it belongs in this niece of propertv. I 
was down there today. T took this afternoon off and I 
went down there six times. I crossed 9w at the traffic 
light going east, came dov/n, v̂ ent up the road, verv 
nice narrow little road, had to pull over to let 
another car pass me. I v/ent out Ledvard (phonetic) 
Street to 9W. It took me five minutes to make a left 
hand turn south because of the traffic. Now, I cam.e 
up and made another turn down aaain had- to kind of 
dodge traffic, took my tim.e coming around. This time, 
I went dov/n John Street coming off of that, that's a 
thrill, make a turn, I had to cross the old bridae, ao 
up to Deyo Place, come dov/n 9W again. This time I made 
a left on Ledyard Avenue and came out onto the street^ 
had to pull over to let somebody else ao bv, cot out 
to Walshes Road and then there is tv/o tractor trailers 
full of oil coming up, had to wait for them.. T-Jhat are 
you going to do* in a peak time in the morning when sav 
50 miothers are frantically going to ao to work. Thev 
are going to drop their kids off, thev are aoina to ao 
here and there. That road is bad. 

MR. DRAKE: I am not suggesting to the Board that all 
these issues do not have to be ansv/ered and resolved to 
the satisfaction of the Board. I am just savina that 
to do a traffic study nov/ for example to get a variance 
from this Board, we are going to have to do that traffic 
study for the Planning Board. 

MR. FENWICK: I have a traffic study. 

MR. DRAKE: But these issues are going to have to be 
faced at the site plan level. 

MR. KONKOL: It goes back to the Planning Board and 
sort of rubber stamping this unanimously as it is a 
good place for the site. I don't think they looked at 
it and I stand on the record that in your record here 
it indicates it's a school, it's not a professional 
business and a school doesn't belong there. 

MR. TORLEY: A school there would require a use variance 

MR. KONKOL: Yes, it would. 

MR. DRAKE: Why do you think it's a school? 

MR. KONKOL: You say it in your own letter here that it 
is copied after the Waldorf School and we are going to 
have pre-nursery children from three weeks to three 
years. 
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MP. DRAKE: That i s ph i lo sophy b u t t h a t i s t h e nam.e of 
t he p a r t i c u l a r u n d e r l i n i n g p h i l o s o o h i c a l approach t h a t 
they use i n d a y - c a r e , i t ' s no t a s c h o o l . 

MR. TORLEY: On your page 6 l i n e 157 or 156 fo r t h e 
f i v e y e a r o ld s t h e r e w i l l foe a c e r t i f i e d k i n d e r g a r t e n 
program^. T h a t ' s a s c h o o l i n , t o ray m.ind. 

MR. NUGENT: T h a t ' s n o t i n i s s u e v^hether i t ' s a s c h o o l 
o r whether i t i s an a r e a v a r i a n c e . -

MR. FENTVICK: Right now v/e have an a r e a v a r i a n c e b e f o r e 
us t h a t ' s V7hat v/e a r e l o o k i n g a t , v/e a r e l o o k i n g a t an 
a r e a v a r i a n c e . That i s v/hat was s e n t t o us by t h e 
P l ann ing Board. That i s what v/e a re a d d r e s s i n g r i g h t 
now as an a r e a v a r i a n c e . 

MR. TORLEY: I could no t vo te on t h a t a o p r o p r i a t e l y 
w i t h o u t hav ing t h e o t h e r i t ems s e t t l e d f i r s t . T 7̂ould 
i t be a p p r o p r i a t e t o move t h i s t o be r e f e r r e d back t o 
t h e P l ann ing Board? 

MR. LUCIA: I f t h a t ' s t h e f e e l i n a of t h e Board. 

MR. KONKOL: I t h i n k t h a t ' s v/here i t b e l o n a s . 

MR. LUCIA: I happened t o be a t the P l a n n i n g Board 
meet ing t h e n i g h t Ms. Gugl ie lmi came i n and vou p robab ly 
s p e n t no more than tv/o o r t h r e e minutes p r e s e n t i n g t h e 
e n t i r e t h i n g t o t h e P l ann ing Board t h a t n i g h t . This 
would have been Oc tobe r , l a t e Oc tober . 

MS. GUGLIELMI: That would have been t h e second m.eeting. 
F i r s t meet ing was much l o n g e r . 

MR. LUCIA: B a s i c a l l y , a t t h a t second m e e t i n g , your 
e n t i r e p r e s e n t a t i o n was fo r t he purpose of g e t t i n g 
r e f e r r a l t o t h i s Board on t h e a r ea v a r i a n c e . 

MS. GUGLIELMI: No. Ma t t e r of f a c t , t h e purpose of 
t h a t meet ing was them t o s ee t h e s i t e p l a n done by 
Grevas & H i l d r e t h . 

MR, LUCIA: And t h e end r e s u l t was they r e f e r r e d you 
here for an area variance? 

MS., GUGLIELMI; Yes. 

MR. LUCIA: It was very brief presentation. I am not 
sure that the Planning Board really did deal with the 
interpretation. They really only surfaced when it 
came here. Traffic and interpretation issues are not 
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n before this Board. So, a lot of tipes the Plannina 
Boards early on just review pro forma for purposes of 
getting it to the Zoning Board. 

MP.'DRAKE: So what do you v/ant the aoplicant to go 
ask for, an interpretation at the Planning Board or 
ask for a total turndown. 

MR. LUCIA: That's got to be this Boards feeling on 
how they want to send it back to you, do vou want to 
send it back for a narrov; or send it back sayina \^e 
think there's an interpretation issue? Would you refer 
it back to us for an interpretation of the use and/o>" 
use variance as V7ell as the area variance? 

MR. TORLEY: I'd like to make it as broad as nossible. 
I'll yeild to vour expertise what would be the 
appropriate xv/ay to get the whole issue settled. VThat 
would be the appropriate referral? 

MR. LUCIA: It has to be how the Board members feel. 
You either can send it back strictly sayina v/e feel 
it's an interpretation issue, we'd like if referred 
back on that, we'll send it back for interpretation 
or use variance. 

MR. NUGENT: No matter what v/e do, it's got to go back 
to them anyway. 

MR. LUCIA: Unless the applicant chooses to proceed on 
a narrow area variance issue. 

a 

MR. DRAKE: It has to go back anyway. 

MR. NUGENT: No m.atter what, it has to go back to the 
Planning Board. 

MR. LUCIA: Correct. 

MR. DRAKE: If we don't treat the area variance, we 
have to go back to the Planning Board and say we need 
something else, a different type of relief. 

MR. NUGENT: I have no problem with dealing strictly 
with an area variance. I have no problem with taking 
that up for a vote. 

MR. FENWICK: Sending it to a public hearing. 

MR. NUGENT: Yes and let the Planning Board handle the 
rest of it and send a nice letter to them and let them 
handle it. 
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n MR. FENWICK: Are you making a m.otion to set them, up 
for a public hearina? 

MR. NUGENT: I will. 

Do you want to reviev; the apnlication one MR. FENWICK 
more time? 

MR. NUGENT: 
right here. 

I make the motion based on this apolication 

MR. DRAKE: Is this the application before the Board? 

MR. FENWICK: There's been some corrections. 

MR. J. BABCOCK: The ones that are penciled in, Mike, 
did you do that? 

MR. FENWICK: I did that. There were just some correc­
tions over straightening the lines out, I believe. 

MR. M. BA3C0CK: Yes, the difference between the first 
application and this application is that it v/as decided 
that they needed tv;o front yards and that was bv their 
applicant, Bill Squires apparentlv when we made the 
application out, it needed to be 100 so they needed, 
they have John Street there v/as only 9 3 and the other 
one is 89, they need 100 on each one so that's the onlv^ 
difference. 

MR. SQUIRES: If you remember when the application first 
came in, we had one front yard variance. That is right. 
Originally, it v/as one front yard variance and at the 
time I first appeared before you, I noted to vou that 
there was, there should have been two front yard variances 
That was a change that affected the application. 

MR. M. BABCOCK: And that is the onlv change so they 
heed a lot area, two front yards and a m.aximum building 
height. 

MR. SQUIRES: That is correct. 

MR. J. BABCOCK 

MR. M. BABCOCK 

MR. J, BABCOCK 

MR. M. BABCOCK 

What is the building height? 

Thirty-two (32) feet. 

Has that been determined? 

That was supplied by their surveyor. 

U 
Two feet five inches. 
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MR. SQUIRES: What is required based on 4 inches per foot 
was 29 foot 9, what is measured was 32 foot bv the 
surveyor and that is really applicable whether it was 
measured off Walsh Avenue or Clinton Street. 

MR. FENWICK: >Ar. Drake, I have this one you're welcome 
to it. 

MR. M. BABCOCK: I'm going strictly bv what their 
surveyor is submitting to us on their s-ite plan. 

MR. KONKOL: Tall building. 

MR. LUCIA: I think the area variance application before 
the Board is the one dated January 4th, 1991 as 
supplemented only by a subsequent verification bv the 
State that the correct status of it because there vrere 
tv70 separate applications bv the applicant. 

MR. SQUIRES: One commient I'd like to m.ake is that this 
building being over 100 years old has all of those 
conditions in existence prior to the establishment of 
the zoning in this town. 

MR. TORLEY; T think the two foot 3 inch height variance 
is the least of your problems. 

MR. DRAKE: I V70uld think so. 

MR. M. BABCOCK: I just was to note one thina for the^ 
Board that these variances that the applicant is seeking 
right now are based on professional business use, okav, 
so if the use is changed from a professional business, 
these area variances also might be changed. 

MR. J. BABCOCK: That is why I don't know how we can 
go ahead and vote for, have a public hearina on a 
variance when we don't know what the hell this thing 
is, is it a professional, is it, what are v/e going by, 
what Mike says. 

MR. TANNER: I think I agree with you. 

MR. J. BABCOCK: We are going by what Mike said because 
someone said as far as we're concerned, this is a 
professional use. Someone else said. ISHiat is it, 
what am I voting on, what will I be voting on? Am I 
voting on professional use, am I voting on a school, 
what is it now each thing has different criteria which 
it has to meet. I don't know how we can vote on an 
area variance when we haven't established what it is, 
what is the use. I can't. 
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n MR. KONKOL: I think in fairness to your client, you can 
get the feeling of this Board. 

MR. DR?-.KE: I have the feeling verv clearly. 

MR. KONKOL: You're aoing to have to qo back to the 
Planning Board and get an interpretation. 

MR. DRAKE: I feel that setting us up for a public 
hearing I thought the Board was, I .didn't realize the 
Board was so opposed to the application when I came in 
here tonight as it obviously is. 

MR. KONKOL: You can see whv there are facts that are 
ambiguous to what it is, safety, that Fire Inspector's 
report is enough to say go on home and do your homework. 
We shouldn't even be listening to it right nov7. 

MR.. NUGENT; I have to ask a dumb question. TTliere did 
I get this from? Where did this come from, the denial? 

MR. FENWICK: Come from the Planning Board. 

MR. NUGENT: Based on what? 

MR. FENWICK: \<lha.t they are calling a professional 
building. 

MR. NUGENT: Right, why are ^̂7e beating it to death if 
that is what they said,'it's fine. 

MR. TORLEY: But we don't have to aaree with them and 
I cannot ignore— 

MR. NUGENT: The man is here looking for a variance. 
I don't care if the building is on top of Mt. Beacon. 
He needs a variance. We are not to look at all the 
other stuff. 

MR. J. BABCOCK: Based on what, what are you going to 
base the variance on? 

MR. NUGENT: On this, that's in front of me. 

MR. J. BABCOCK: Is that the use that's in that zone? 

MR. NUGENT: I don't know. 

MR. J. BABCOCK: I don't know either. How are vou 
going to vote on it if you don't know, 

MR. FENWICK: I am going to say right now I'll get back 
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to it and I'll defer to our attorney. I'm going to have 
to agree with Jim, they have made it a use, they have 
established a use and Mr. Drake has addressed that in 
his notes and what not and his letter to this Board. I'm 
going to go to the attorney. They have said this is, 
they called it a professional use. They called it a 
professional business and I'll have to go along with 
what you said in your letter. They kind of established 
and they kind of interpreted what a professional 
business is. There is nothing there that says there's 
lawyers, doctors or anything else. It says professional 
business so it's up to them to interpret what a 
professional business is. I don't know whether that is 
right or wrong but that's what it looks like to me. 
What you have said it's a generic term Drofessional 
business and it's up to them to say yes, it's a 
professional business , they have done that. 

MR. J. BABCOCK: On a two minute presentation. 

MR. KONKOL: If you feel their interpretation is wrong, 
I think it should go back to them with that opinion. 

MR. LUCIA: That certainly can be this Board's position 
on it. It's up to the Board. As v/e talked about it 
before the meeting before the Planning Board was fairly 
briefed, you don't think anybody in any great detail 
ever analyzed whether or not this was in fact a 
professional business use. They basically sent it onto 
the Zoning Board for the area variance, ^'le have seen 
the issue, we are entitled, as Mr. Drake is urging you 
to do to ignore it and we V70uld be within our rights 
to do that if that is the feeling of the Board. 
However, the Board need not ignore it so it really 
comes dov/n to your feeling as a Board. 

MR. DRAKE: I don't really think Dan it's a question 
of ignoring it. I think the Planning Board didn't ask 
you to address it. 

MR. LUCIA: Precisely. 

MR. DRAKE-: But Mr. Krieger was at the Planning Board 
meeting, was he not? 

MR. LUCIA: That's correct. 

MR. DRAKE: T'Tliat happens if we go back to the Planning 
Board and they were very satisfied with our interpretation 
that this is a professional business. T*?hat happens to 
us then? 

19-



LJ 

1-28-91 

MR. LUCIA: They will remand you for the area variance. 

MR. DRAKE: What happens if we come back here— 

MR. TORLEY: You have said that we may have the right 
to ignore the issue or not to take it up but my 
conscience won't let me do that. I see something in 
front of me that gives me great reservation of kid's 
safety and health of kids for something that is a 
school. 

MR. DRAKE: I think the Planning Board of the Town of 
New Windsor is composed of very serious minded men who 
are very concerned about those issues. It's their 
role to be concerned about those issues and address 
those issues, public health, safety and welfare, 
traffic, zoning, parking, fire. 

MR. FENWICK: We are just kind of again beating a 
dead horse. Do I have a second for the motion to 
set this up for a public hearing and if I don't, do 
I have another motion to send this to the Plannina 
Board? 

MR. TORLEY: I have to move to refer it back to the 
Planning Board with our suggestions and comments. 

MR. KONKOL: I second that. 

MR. TORLEY: I don't know if I can do that with a 
motion on the floor. 

MR. LUCIA: We have no second on the first motion. 

MR. KONKOL: Let Dan go back with the details. Dan, 
also I'd like you to get an interpretation of this 
professional business because in Mr. Drake's letter 
here it says it's a non-profit organization and I 
haven't seen to many professional lawyers or doctors 
or dentists that work for nothing so I'm. a little bit 
concerned there. 

MR. LUCIAr: Mr. Drake says a lot of these uses in the 
ordinance are generic type uses, you probably have to 
allow them some flexibility as to whether or not it's 
for profit or not for profit business. If it is a 
business type office but the issue the Board has 
trouble with is whether this is a professional business 
as opposed to a school or a day-care center. 

MR. DRAJKE 
t h a t . 

I t ' s a day-care center, no question about 
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BY MR. EDSALL: The numbers mean square feet unless 
there is some other unit shown. 

BY M R . VANLEEUV7EK: Have it surveyed, then are you 
going to be the owner of this, are you going to buy 
this? 

BY MS. GUGLIELMI: Yes, the company will buy it. 
It is a not for profit corporation. 

BY MR. SOUKUP: VJhat is on the triangle on the 
righthand side? 

BY MS. GI:GLIELMI: It is our property but it slopes 
dovm and there is a lot of trees and we couldn't 
put parking there. 

BY MR. SOUKUP: Die you include that in the 1.8 
acres? 

BY MR. IRWIK: Well, the deed that have from the 
sellers shov:s 1. 8 acres. 

BY MR. SOUKUP: Including that siuall piece on the 
side of the parking? 

BY MR. IRVvIN: Yes. 

BY MR. VAKLBZDUWi::: Sho\-: that on tha- drawing as 
trees. 

BY MR. SCJIIEFER: If }-our survey shov.'ed you have 
enough lane", if you not you have to go to the 
Zoning Boar:, of Aooeals. 

BY MR. VANLEEuIvE^:: 
they think of it. 

Poll the Board and see v;hat 

BY VS.. SCHIEFER: So far, I have heard nothing 
unfavorable. 

BY MR. McCARVILlE: Good use of the property. 

BY M:i. VANLEEUV7E:V : I have nc problc-ni. 

BY I-Ps. SOUKUP: Good use of the property. 

BY MR. Tj.̂ N̂DEr: Yes, good v.se. 
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BY I'iR. DUBALDI: Yes, good use of the property. 

BY yĵ . SCHIEFSR: Now, we have a few techjiical 
problems to work out, have it surveyed, 

BY riR. IRWIN: Maybe we luck out. 

BY MR. EDSALL: Just a note they have been meeting 
in the work sessions v/ith both Mike and Bob Rogers 
or one of Bob's representatives. They have some 
hurdles v;ith the building code but they are working 
directly on meeting the state code because it's a 
specific use. Vie are not going to bring that issue 
up in cur review. We are going to leave that for 
them to resolve. There are some concerns that. I am 
not sure hov; they are going to solve them, 

BY MR. IR\-7III: Is this a good time to discuss them? 

EY MR. EDSJiLL: No, because v.-e dor.' t issue buildinc. 
permits. 

BY MR. SOUK''?: Does your use of the property 
involve any otiier funding sources that you have 
deadlines to neet? 

BY MS. GUGLIELMI: Yes. 

BY MR. IHV'IN: The funding sources for this, sir, 
are severalfo"d. One is equity, another is 
hopefully Nev; York Job Development Au-hori-y, 
cJthouch they usually do industry and manufac-urinc 
under the Governor Cuomo's Child Initiatixe, '.z 
v.'il 1 helo. 

EY MR. SOUKU?: Do you need a conceptual letter 
from the Beard? 

BY MR. IR-':i::: It would be helpful if we hac -hat. 

EY :•:?.. SOUKU?: I am involved in a couple other 
projects similar to this. Usually the funding 
acency v.'ould like to have an indication from the 
local municipality if the concept is approved 
subject to final approval, but they'd appreciate a 
letter fro:;: the Board. 

BY MS. GUGLIELMI: And the state licensing would 
like to see that. 
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A/eSA LOCATION PLAM 
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1 . Be i ng a proposed deue1 opmen t of 1 ands shown on the Town of 
New Windsor Tax Maps as Section 14, Block Bf Lot 6. 

2. PROPERTY ZONE: 

3. PROPOSED USES 

4. APPLICANT/CONTRACT VENDEEi 

5. WATER SUPPLY AND 
SANITARY SEWAGE DISPOSAL: 

PI 

Day Care Center 
(Professi ona1 Busi ness) 

Wind in the Willows, Inc 
P.O. Box 332 
Newburoh. NY 12550 

Town of New Windsor 

6- Boundary and Topograph i c i nformat i on shown hereon resulted 
from a field survey performed bv the undersigned and 
completed on 1 October 1990. 

7. Unauthor t zed al teratI on OP addi tion to this pi an is a 
violation of Section 7209 <2) of the New York State Education 
Law. 
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